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Road and Rail Competition in Great Britain 
Under Recent Acts of Parliament.* 


By Emer A. Sirs, 
General Attorney, Illinois Central R. R. Co. 
President, Association of Practitioners Before I. C. C. 


m Witu1aAM Howpswortn, the author of ‘‘The History of English 

Law,’’ suggested in a lecture delivered at Columbia University a few 
years ago that lawyers ought to look at their system of law in relation to 
other systems of law, that we understand the strength and weakness of 
our own system the better for such a comparison, that we see better 
where it is at fault and are able to appreciate or criticize intelligently 
suggested reforms. 

The Conference within the last few weeks had the opportunity of 
listening to an admirable analysis of the Motor Carrier Act of 1935, 
and it devoted one session to a discussion of questions arising under 
this Act. 

So today, with our own law in mind, I intend to sketch briefly some 
recent acts of the British Parliament that affect competition in Great 
Britain between road and rail, and to point out how some of these acts 
work out in actual practice. It is my hope that you will find these British 
statutes and what is being done pursuant to them not only of some con- 
siderable interest, but that you may, to use Sir William’s language, un- 
derstand better the strength and weakness of our own system of regu- 
latory laws dealing with this same question. 

There has been in Great Britain, as in this country, a very large 
increase during the last decade in the volume of traffic, both passenger 
and freight, transported by motor vehicles over the highways, and a very 
large decrease in the volume of traffic carried by the railways. This gain 
in traffic by the one agency of transportation, and loss in traffic by the 
other, have been accompanied by an ever-increasing competition between 
rail and road. Our British cousins have striven for fair conditions of 
competition between rail and road, not by regulating the rates of motor 
vehicles as rail rates are regulated, but by giving the railroads a freer 
hand in the making of rail rates. While there is no regulation of the 
rates of motor trucks in Great Britain, there seems to be a growing feel- 
ing in Great Britain, as shown by the paper entitled ‘‘The Road and 
Rail Traffic Act, 1933,’’ by Mr. J. 8. Nicholl, in the June, 1935, number 
of the Journal of the Institute of Transport, that the next step in the 
regulation of road transport in Great Britain, to use Mr. Nicholl’s lan- 
guage, is to establish some semblance of order in the road section of the 


tariff question. This step we have taken here in our Motor Carrier Act 
of 1935. 


Notwithstanding this absence of regulation in Great Britain, the fact 
of the matter is that competition between road and rail in Great Britain 
is today being carried on under a fairer basis of competitive conditions 


* A paper read before the Western Conference of Railway Counsel on Nov. 5, 1935. 
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than those which have existed in the United States. We of course have 
yet to see in this country what the effect will be of the Motor Carrier 
Act of 1935. 

Mr. Commissioner Aitchison pointed out a few years ago that there 
is a remarkable parallelism between the regulation of railroads in Great 
Britain and in the United States. As you know, Sections 2 and 3 of our 
Interstate Commerce Act were lifted bodily from the Canal and Railway 
Traffic Acts of Great Britain. It only requires a reference to the deci- 
sion of our Supreme Court in the Import Rate Case (162 U. S. 197), to 
observe the extent to which the construction placed by our courts upon 
the Interstate Commerce Act has been affected and controlled by the con- 
struction placed by the English courts upon the English acts. 

The English railroads, as were the railroads in the United States, 
were operated by the government during the period of the war. In both 
countries the railroads were returned to private control under acts that 
contained many new and far-reaching provisions respecting the regula- 
tion of railroads. 

The Transportation Act, 1920, of the United States served in many 
respects as a model for the British Railways Act of 1921. The British 
Act, instead of providing for voluntary consolidation, called for com- 
pulsory consolidation, and the railroads of Great Britain now number 
only four. The British Act, as did the American Act, provided for a 
rule of rate making that it was hoped would result in a fair return to 
the railroads, although the basis for the fair return differed in the two 
acts. The British Act provided that the railways as a whole should be 
entitled to earn an annual standard net revenue equivalent to that of 
1913, with additional allowances for subsequent expenditures. Thus 
the British Act avoided that hydra-headed monster of perplexity and 
litigation, ‘‘a fair return upon the aggregate value of the railway prop- 
erty held for and used in the service of transportation.’’ 

But of principal interest to us here are those provisions of the Brit- 
ish Act of 1921 dealing with rates. A new tribunal called the Railway 
Rates Tribunal was constituted by the Act. This tribunal was required 
to fix new schedules of rates and charges which were to supplant the 
pre-existing schedules, and on such a level as would, with other sources 
of revenue, so far as practicable yield with efficient and economical work- 
ing and management, an annual net revenue equivalent to the so-called 
standard revenue. 

The task facing the tribunal was a difficult and onerous one, and it 
was not until January 1, 1928, that the new system of rates and charges 
based on the new classification took effect. It has been said (London and 
Cambridge Economie Service, January, 1929), that the whole freight 
classification was redesigned, including an alteration from a system con- 
ns of eight classes to one of twenty-one classes, in addition to a coal 
class. 

It was the hope at the time the act was passed that a very large per- 
centage of what are known in Great Britain as ‘‘exceptional rates’’ and 
what are known in the United States as ‘‘commodity rates’’ then in force 
throughout the country, would be absorbed within the greatly enlarged 
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number of standard rates. The intention underlying the Act of 1921 was 
undoubtedly the simplification and standardization of railway rates 
(Sparke, ‘‘An Outline of State Control of English Railway Rates.’’) 

What has since happened in Great Britain is precisely what has hap- 
pened in this country. Yow will recall that the Interstate Commerce 
Commission following extended hearings, fixed class rates in various sec- 
tions of the country and a great many commodity rates on percentages 
of class rates. The establishment of such rates undoubtedly resulted in 
the simplification and standardization of rates, and brought some order 
and logic into the pattern of railway rates. But such pattern as existed 
under the standard rates in Great Britain and what may be roughly 
described as these standard rates in America, has been all but wholly 
destroyed by the competitive rates which both the English and American 
railroads found it necessary to establish in the last decade in order to 
meet the ever-increasing encroachments of these newer and revived agen- 
cies of transportation, agencies which have been moreover free from any 
substantial regulation or control. 

The English Act did not prohibit the so-called ‘‘exceptional rates,” 
but expressly provided that exceptional rates not less than 5 per cent 
but not more than 40 per cent below the standard rates might be con- 
tinued in effect following an agreement between the railways and the 
traders. And the British railways, moreover, possess the right under the 
Act to quote and establish from time to time, but without publication in 
tariffs, new exceptional rates that come within these limits. These new 
rates, however, are required to be reported to the Minister of Transport, 
and under certain circumstances are subject to review by the Railway 
Rates Tribunal. Exceptional rates that do not come within the limits 
that I have just stated must first be approved by the Railway Rates 
Tribunal. 

The Final Report of the Royal Commission on Transport states that 
the Association of British Chambers of Commerce expressed the view 
that provisions dealing with the establishment of exceptional rates, par- 
ticularly those that require the consent of the Railway Rates Tribunal, 
caused unnecessary delay and that this inability of the railroads to quote 
quickly such exceptional rates had led to a diversion of traffic to the 
roads. The railways on the other hand informed the Royal Commission 
that they realized the desirability of giving quick quotations, and that as 
to quotations which come within their own discretion or concern, approxi- 
mately 95 per cent of the rates applied for are quoted either on the same 
day or on the day following the application. This to us is not only novel 
but astounding. Imagine what the American railroads could have done 
within the past decade if they had had the power under the Interstate 
Commerce Act to quote rates that came within certain percentages of 
what might be said to be their standard rates, and to make those rates 
effective on the day of their quotation to the shipper! 

I was informed while recently in England that the British railways 
have a committee of traffic men who are continuously in session, and who 
deal exclusively with the quotation and establishment of exceptional 
rates. As I understand the situation, the quotations of exceptional rates 
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are placed in the records of the station from which the rates apply, and 
the exceptional rates quoted remain as the rates in effect from that par- 
ticular station until changed by the railway or by the Rates Tribunal. 
The British railways may reduce exceptional rates without the consent 
of the Rates Tribunal, provided they are not brought more than 40 per 
. eent below the standard rates. Any increases in exceptional rates must 
be approved by the Rates Tribunal in those cases where traders object 
to the increases. 

This fact, therefore, stands out in the regulation of Great Britain’s 
railways: the British railways may -within the limits fixed by the Act 
quote rates and make those rates effective on the day of their quotation 
without being required to embody them in a printed schedule, file that 
schedule with the Rates Tribunal, and gave thirty days’ notice of the 
establishment of such rates. 

It would seem to be a fair statement that in Great Britain, Parlia- 
ment and traders (as shippers are called in Great Britain) generally 
look upon the railways as a business, a business that of course because of 
its public character ought to be regulated, but a business that has its 
practical aspects, and that should be approached in many respects from a 
practical standpoint rather than a wholly legalistic one. And I think 
that the right that the British railways have to quote exceptional rates 
under the conditions I have just described reflects a trust and confidence 
among the British railways themselves, and between the railways on the 
one hand and the shippers on the other, that does not as yet prevail in 
. this country. 

The next Act that is of interest to us is the Road Transport Act of 
1928, which empowered the railways of Great Britain to provide services 
by road, Subject to certain restrictions, the British railways may own, 
work and use vehicles for the conveyance of traffic, and enter into work- 
ing agreements with the owners of road transport services. The rail- 
ways may charge such reasonable rates with respect to their road traffic 
as they may think fit, although the Rates Tribunal is empowered to make 
such modifications in these charges as to it may seem just, on application 
by shippers or local authorities. 

Mr. C. E. R. Sherrington, Secretary of the Railway Research Service 
in Great Britain, in an address two years ago before the Association of 
Practitioners Before the Interstate Commerce Commission, pointed out 
that instead of flooding the country with more motor buses, the railways 
acquired an interest in various operating concerns, and that in 1933 the 
railways possessed a sufficient financial interest in about 23,000 of the 
grand total of 43,000 buses in Great Britain to be able to insure a 
strongly coordinated service, with interavailability of tickets, agreement 
with regard to fares, and to enable the railways to close a number of un- 
remunerative branch line services. 

Mr. H. M. Hallsworth in an address entitled ‘‘The Future of Rail 
Transport,’’ delivered at the 1934 meeting of the British Association for 
the Advancement of Science said that until the 1928 act came into opera- 
tion, the railways were fighting with one arm tied, that the road arm is 
now free, that the British railways have already shown that they intend 
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to use it freely, not only where it is actually remunerative, but wherever 
it is felt desirable to improve efficiency and effect quicker delivery of 
goods, that the liberty conferred on the railways by this act is very wide, 
and except in the matter of charges for regular services—which will, 
it is likely, be always a minority of the services required—puts the rail- 
way companies in a position to compete with the road hauler with abso- 
lute freedom. 

Thus while the British railways were specifically authorized by 
Parliament in 1928 to own and operate motor vehicles, our Interstate 
Commerce Act took no cognizance of the ownership by railroads of motor 
vehicles until the passage of the Motor Carrier Act of 1935, and our 
Congress, suspicious as it always seems to be of the railroads, provided 
for a different standard to guide the Interstate Commerce Commission in 
passing upon the application of a railway to acquire control of a corpora- 
tion owning and operating motor vehicles, from the standard that obtains 
when one motor carrier seeks to acquire ownership and control of another 
motor carrier. 

Section 213 (a) (1) of the Motor Carrier Act of 1935 denies to a 
railroad the right to acquire the ownership or control of a corporation 
engaged in motor transport unless the Commission finds that such ae- 
quirement will promote the public interest by enabling the railroad to 
use the service by motor vehicle to public advantage in its operations and 
will not unduly restrain competition. When one motor carrier seeks to 
acquire ownership and control of another motor carrier, the Commission 
is merely required to find that the transaction proposed will be consistent . 
with the public interest. 

It seems impossible to bring ourselves here to trust to regulation, and 
the very word ‘‘competition”’ still has a seductive sound. You will recall, 
however, that the Illinois Legislature in 1929 passed an act authorizing 
any railroad corporation operating a railroad in Illinois to acquire, own 
and operate motor vehicles, and to acquire and own the capital stock and 
securities of corporations organized for the business of owning and ope- 
rating motor vehicles for hire. 

The British Road Traffic Act of 1930 was the first step taken by 
Parliament looking towards some regulation and control of motor vehi- 
cles on the highways. The Act in one section dealt with what we would 
eall police regulations. Another section provided for some considerable 
control of road vehicles engaged in the transportation of passengers. 
The Act required the licensing of motor vehicles carrying passengers, 
and to accomplish this result established thirteen District Commissions. 
In issuing licenses the commissions were directed to have regard, among 
other things, (a) to the suitability of the routes on which the service 
might be provided; (b) the extent (if any) to which the needs of the 
proposed routes or any of them were already adequately served; (c) the 
extent to which any proposed service might be necessary or desirable in 
the public interest; and (d) the needs of the area as a whole in relation 
to traffic, including the provision of adequate, suitable and efficient 
services and the elimination of unnecessary services, and the co-ordi- 
nation of all forms of passenger transport, including transport by rail. 
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The district commissions were also given some control over the rates 
of passenger carriers. Mr. E. S. Herbert, in an article entitled ‘‘The 
Licensing System Under the Road Traffic Act, 1930,’’ appearing in the 
Journal of the Institute of Transport for December, 1932, said that the 
most striking success of the new system has been, by emphasizing the 
element of regularity, to raise the status of the industry to that of a pub- 
lie utility service. We may reasonably expect that our Motor Carrier 
Act will have the same result. 

Mr. Herbert also said that the railways have undoubtedly had oppor- 
tunities under the 1930 act which they never had before, namely the right 
of appearing in opposition to the granting of licenses; that as a rule the 
railways have contented themselves with opposing a majority of the ap- 
plications formally, and that where this has been done they have not 
obtained much sympathy, that the usual railway objection has become 
something of a byword in the court of these traffic commissioners, that 
in cases however where the railways*have put forward serious and rea- 
soned objections based upon the evidence, they have had very sympa- 
thetic and careful attention; that in places such as the district around 
Manchester, where the railways have heavy suburban services, the traf- 
fic commissioners have made a very serious effort to take into considera- 
tion the alternative facilities, and conditions have been framed with the 
object, as far as possible, of holding the balance between the two types of 
services. 

The railways of the United States may well bear in mind what Mr. 
Herbert here said. They will undoubtedly have opportunities from time 
to time to oppose applications of motor carriers for certificates of public 
convenience and necessity. No application should be opposed unless 
serious and reasoned objections are placed before the Commission to such 
application. 

Following further consideration of the whole question of road and 
rail transport by various Royal commissions, including the so-called 
“Salter Conference,’’ and following the recommendations of that Con- 
ference in 1933, Parliament in that year passed the act known as the 
Road and Rail Traffic Act of 1933. This Act placed under control for 
the first time the transport of goods by road in Great Britain. It also 
introduced many novel and indeed many revolutionary changes in the 
basis of making rail freight rates. 

As the 1930 Act provided for the licensing of motor vehicles trans- 
porting passengers, so the 1933 Act provided for the licensing of motor 
vehicles transporting freight. There are three classes of licenses: the 

“A”? class, which covers the licenses of motor vehicles that transport 
exclusively for hire, the ‘‘B’’ class, which covers the licenses of motor 
vehicles that handle traffic at times for themselves and at other times for 
the public; and the ‘‘C’’ class, covering motor vehicles that are engaged 
exclusively in transporting their own traffic. The granting of licenses 
is placed in the hands of the traffic commissioners who were appointed 
under the Road and Rail Traffic Act of 1930 to deal with the regulation 
of motor vehicles transporting passengers. 
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A eompulsory system of licensing was established to cover each of 
these classes, and there are provisions in the statute dealing with the 
condition of the motor vehicles, speed and loading regulations, and the 
hours of service of the operators. There are certain limitations upon the 
motor vehicle services of those who transport their own goods ‘part of 
the time and those who transport for hire the rest of the time. The inten- 
tion underlying these limitations is, of course, to allow for the protec- 
tion of the carrier whose whole business is dependent upon public 
patronage. 

The Act contains a ‘‘grandfather clause,’’ as does our Motor Car- 
rier Act, but only as to what is known as ‘‘claimed tonnage,’’ that is, to 
use the language of the statute, a license in respect of vehicles having an 
aggregate weight unladen of not less than the aggregate weight unladen 
of any vehicles used by the applicant during the test year, the year be- 
ginning April 1, 1932. Licenses are not permanent. An ‘‘A”’ license 
may be granted for two years only, a ‘‘B’’ license for one year, and a 
**C”’ license for three years. 

In the article by Mr. J. S. Nicholl to which I previously referred, 
the statement is made that there is no question but that this Act will defi- 
nitely limit the entry of fresh concerns into the industry, that a pro- 
spective entrant will have to satisfy the licensing authority in the face 
of objections which are sure to be forthcoming from other transport in- 
terests, including the railways, as to the desirability of his entering into 
the business, that it would not be correct to say that the entry of new 
comers into the transport trade has entirely been stopped, but it has 
certainly been made very difficult of achievement. -And the author goes 
on to state that the first opportunity of measuring the true strength of 
railway opposition will occur in the latter portion of the present year, 
when the first renewal of the ‘‘B”’ class licenses occurs, but that the real 
test will be in the latter part of 1936 when the common-carrier licenses, 
the ‘‘A’’ class licenses, come up for their first renewal and the shelter 
of ‘‘claimed tonnage’’ has vanished. 

It is further said that at the moment there would seem to be a well- 
founded theory as to the tendency towards universal objection by the 
railways, and that this policy will of course be influenced by the reac- 
tion of the licensing authorities to such mass objections. As heretofore 
suggested, the railroads in this country will have to consider how far 
they are justified, in the cases as they arise from time to time, in op- 
posing applications for certificates of public convenience and necessity 
before the Interstate Commerce Commission. Certainly so-called ‘‘mass 
objections’’, formal in character, cannot have very much weight. 

Our Motor Carrier Act is deficient in that it does not contain provi- 
sions respecting the issuance of certificates similar to those contained in 
the British Act of 1933 respecting the issuance of licenses. The British 
Act makes it the duty of the licensing authority to take into considera- 
tion any objections to the applications which may be made by persons 
who are already providing facilities, whether by means of road trans- 
port or any other kind of transport, for the carriage of goods for hire in 
the district or between the places which the applicant intends to serve, 
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on the ground that suitable transport facilities in that district, or 
between those places are, or if the application were granted, would be, 
either generally or in respect of any particular type of vehicles, in excess" 
of the requirements. 

Our Act simply provides (Section 207 (a)) that there shall be is- 
sued to any qualified applicant a certificate authorizing the whole or any 
part of the operations covered by the application, if it is found that the 
applicant is fit, willing and able properly to perform the services pro- 
posed, and that the proposed service to the extent to be authorized is or 
will be required by the present or future public convenience and 
necessity. 

It would seem that the railroads in the United States should take the 
position that the Interstate Commerce Commission, in passing upon ap- 
plications for certificates of public convenience and necessity, could well 
apply to those applications the tests and considerations, among others, 
set out in the British Act. 

The chief attorney of the Section of Law of the Commission’s Bu- 
reau of Motor Carriers, in a very recent address pointed out that one 
of the perplexing questions under our Motor Carrier Act is: what is 
public convenience and necessity and what are its elements. We might 
well refer him to the British Act. 

But from the standpoint of the railways, the most novel and the 
most striking features of the Road and Rail Traffie Act of 1933 of Great 
Britain are those which permit railways to depart from their previous 
methods of charging, and base their tariffs, as stated by Mr. Nicholl in 
his recent article dealing with this Act in the Journal of the Institute of 
Transport, on an entirely different footing, not necessarily bearing any 
direct relation to tonnage or mileage, but including zone or flat rates. 

Sir Cyril Hureomb, in his recent presidential address before the 
British Institute of Transport (Railway Gazette, October 18, 1935), said 
that the tendency of the wholesale and retail trade to become organized 
and in the hands of large concerns conducting business throughout the 
country by elaborate distributing arrangements, and dealing often with 
vast numbers of comparatively small consignments, had led to a simpli- 
fication of transport arrangements and charges, that in meeting this de- 
mand the railways, working under statutory restrictions and obliged to 
charge a rate per ton per mile, had been unreasonably hampered, and 
had found themselves handicapped in competition with carriers by roads 
who were not subject to such limitations. Sir Cyril went on to say that 
the number of calculations involved in fixing or checking the charges of 
mixed consignments for small lots of articles had appalled the merchants, 
who had begun to seek escape by establishing their own private trans- 
portation systems, that Parliament had decided ‘in favor of importing 
greater flexibility into the system of railway charges, and that in grant- 
ing authority to the railways to fix flat rates by agreement with the 
traders, Parliament had gone some way to bring about a greater equality 
in competition as well as to meet a public need. 

It may also here be said that the Railway Rates Tribunal had de- 
cided, prior to the passage of the Road and Rail Traffie Act of 1933, 
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that the statutes then in effect contained no authority for the establish- 
ment of agreed rates. (Great Western Railroad v. Bristol Grain Im- 
porters’ Defense Committee, Robinson’s Case, Railway, Canal and Road 
Traffic Cases, Vol. 21, p. 46.) 

The British Act of 1933 provides that notwithstanding any pro- 
visions in the Act of 1921 the railway may, if it thinks fit, make such 
charge for the carriage of merchandise of any trader as may be agreed 
upon between the railway and the trader, with the proviso, however, that 
such agreed charge shall require the approval of the Railway Rates 
Tribunal, and that such Tribunal shall not approve such charge if in its 
opinion the object to be secured by the making of the charge could, 
having regard to all the circumstances, adequately be secured by the 
grant of appropriate exceptional rates under the Act of 1921. The 
Tribunal may approve an agreed charge for either such period as it 
thinks fit or without restriction of time. Any trader who considers that 
his business will be detrimentally affected if the agreed charge is ap- 
proved, or that his business has been detrimentally affected as a result 
of the making of an agreed charge by virtue of a previous approval, is 
entitled to be heard in opposition to the application. 

The Tribunal must consider the effect which the making of th. 
agreed charge is likely to have or has had on the net revenues of the rail- 
ways, and the business of any trader by whom objection is made. And I 
eall your attention especially to the language in the statute that when the 
Railway Rates Tribunal has approved an agreed charge, the railway is 
exempt from the operation of those sections of the Acts of Great Britain 
which relate to the obligation of a railway to make equal charges to all 
persons under like circumstances, and to accord no undue preference 
to any person or description of traffic. 

It may be of some interest to give an example or two of agreed rates 
that have actually been approved by the Railway Rates Tribunal as 
shown by the proceedings and decisions of that Tribunal. 

Here is one case, that of Mars Confections, Limited. The railway 
checked the traffic of this corporation during a certain period and found 
that the ordinary rail charge was 33s. 9d per ton. The railway offered 
to carry all the traffic of this trader for a charge of about this amount. 
The trader however pressed for a lower charge, as traders always do, 
and suggested an agreed charge of 30s. per ton on the ground that this 
amount would be somewhere about the trader’s transport cost if it used 
road transport to the extent that it was able to do so. An agreed charge 
was finally arrived at of 32s. per ton. 

Here is another trader, Whiteside & Company, who sought an agreed 
rate. A check was made of this trader’s traffic moving by rail, and the 
average charge per ton was found to be 54s. 11d. This represented 43 
per cent of the trader’s shipments, 57 per cent of the trader’s traffic 
having been forwarded by road during the same period. The average 
charge per ton for the traffic forwarded by road was 38s. 6d. The com- 
bined average charge of the road and rail traffic was 45s. 8d., and the 
charge which was agreed upon was this amount. 
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A distillery company applied for an agreed charge and informed the 
railways that if a charge could be agreed on for the full and empty traf- 
fic, the trader would hand over the whole of its traffic to the railways for 
transportation except short distance deliveries. A check of the traffic 
showed that the average rail charge was 54s. 8d., that the average road 
charge was 26s. 4d., and that the combined average was 52s. 8d. After 
negotiation, an agreed charge of 51s. was made. The Tribunal said in 
approving this charge: 


‘In the current year the Railways Companies expect to carry 
about 7 per cent more full traffic than last year, and that their 
receipts from that traffic will be greater by about 1 per cent, and 
they will not during the period of this arrangement run the risk of 
losing any of the firm’s traffic to road.’’ 


It is to be borne in mind that when once these agreed charges have 
been established, they apply on every article shipped by the trader that 
comes within the agreement, irrespective of the commodity shipped and 
irrespective of the distance. The agreed charge is subject to certain 
eonditions, the principal one of which is that the trader will hand to the 
railway company the whole of his traffic except traffic that is specifically 
described in the agreement and which usually is local traffic within the 
radius of a few miles of the trader’s plant. 

But the most novel basis for the establishment of agreed charges is 
the basis that was agreed upon with Woolworth & Company, Limited, the 
chain-store company. The printed proceedings of the Railway Rates 
Tribunal show that there was a good deal of opposition to the request of 
Woolworth for an agreed charge, and particularly to the basis of the 
agreed charge. To put it in the language of the Rates Tribunal, Wool- 
worth suggested to the railways an annual contract for the conveyance 
of its goods, the contract price to be a percentage upon its payment for 
purchases. Under this method the clerical work in connection with the 
transportation of its shipments would be reduced to a minimum. At the 
time of the hearing before the Tribunal 75 per cent of the goods sold or 
used at Woolworth’s stores was carried by rail and 25 per cent by other 
means. 

The railway companies agreed in 1932 to carry the whole of Wool- 
worth’s goods for the payment of 31% per cent of the invoice price. This 
basis was arrived at in the following manner: the total cost to Woolworth 
of carrying the whole of the goods embraced in the agreement by the 
railways and by other means in the year 1930 was ascertained. The 
total purchase price of such goods was also ascertained, and it was found 
that the former, expressed as a percentage of the latter, was 4.04 per 
cent. The agreed charge was 314 per cent, being an abatement of 
1214 per cent from the 4 per cent. 

For the year 1933 a similar agreement was made, but following a 
further check it was found that the transport cost of Woolworth in 1932 
would have been under the 1930 conditions 4.32 per cent of its total 
purchase price. From this an abatement of 12% per cent was made 
and the charge for 1933 was fixed at 334 per cent. 
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Following similar computations for the year 1934, the charge ap- 
proved by the Tribunal in that year was 414 per cent of the purchase 
price. The Tribunal on January 23, 1935 approved this same percentage 
for the year 1935. 

I call your attention to what the Tribunal said in its opinion (Pro- 
ceedings of the Railway Rates Tribunal, January 23, 1935, page 21) : 


‘“‘The arrangements that have been in operation during the 
past three years under which Messrs. Woolworth’s traffic has been 
carried at a charge expressed as a percentage of purchase price ap- 
pear to have worked smoothly and satisfactorily, to have relieved 
Messrs. Woolworth of practically all, and the Railway Companies of 
a large part of the clerical and accounting work which carriage by 
railway at ordinary charges involves, and given the Railway Com- 
panies substantially more revenue from Messrs. Woolworth’s traffic 
than in 1930. 

The Railway Companies’ gross receipts from Messrs. Wool- 
worth’s traffic in 1932 and 1933 were 30 per cent and 44 per cent, 
respectively greater than in 1930 and for 1934 it is estimated that 
they were 81 per cent greater than in 1930.’’ 


The Railway Rates Tribunal in its Thirteenth Annual Report, 1934, 
said that broadly, the objects which the parties had in agreeing upon 
the charges submitted to the Rates Tribunal for its approval were one or 
more of the following : 


*‘(a) on the part of the trader—reduction of transport 
charges, simplification of accounting, reduction of clerical work and 
expenditures, avoidance of differences in regard to classification and 
charges ; 


(b) on the part of the railway company—securing for the 
period of the agreed charge the whole of the trader’s traffic specified 
in the agreement, the avoidance of differences in regard to elassifica- 
tion and charges, the reduction of clerical work and expenditures.” 


The Tribunal also said in each case it was of the opinion that hav- 
ing regard to the net revenue of the railways, their position was likely 
to be better if the agreed charge were made, than it would be if the 
charge were not made. 

Here is certainly a departure from the accepted canons and princi- 
ples of rate making, a departure that but reflects the fact that the rail- 
roads no longer have a monopoly in transportation. Here is an accep- 
tance of the fact that the methods of rate making must bend, at least to 
some extent, to the conditions of the times, and that the principles of 
rate making are not static but dynamic, and that experimentation is still 
a part of the laws regulating transportation. 
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But the Rates Tribunal was not unmindful of the many perplexing 
questions raised by the proposal to fix rates on the basis of the invoice 
value of the goods shipped, and in a rather lengthy opinion the Tribunal 
considered the arguments that were advanced against the proposal as 
well as those pressed upon the Tribunal in its favor. 

The fear was expressed that a percentage charge of this character, 
would put it out of the power of a competing trader to make a compari- 
son of his own transport costs with those of a competitor enjoying such 
a charge, that there was good reason for this apprehension at a time when 
traders generally had no knowledge of the basis upon which this charge 
was arrived at, but that when the basis is to be public property, the 
Tribunal was not satisfied that a trader, who considers that his business 
will be or has been detrimentally affected as the result of the making of 
this agreed charge, will be in any greater difficulty in applying for a 
charge to be fixed in his favor than he would be if the charge complained 
of had been arrived at on the same basis as in the Woolsworth case but 
had been expressed on a tonnage basis. 

Mr. H. M. Hallsworth in the paper read before the 1934 meeting of 
the British Association for the Advancement of Science, referred to the 
opposition of the traders to this system of agreed charges, but said that 
the traders are in reality on the horns of a dilemma, that they cannot 
ask that the railways be tied to their former methods of charges, while 
they themselves are free to choose road transport when it suits them to 
do so, and at the same time to fall back on road transport when it does 
not suit them, or when it is more expensive to use the roads, that in the 
past the traders have had the best of two worlds by utilizing road trans- 
port for the delivery of their high valued manufactured products, and 
rail transport for their coal and raw materials. That is precisely the 
situation that has existed in the United States. 

One result of the passage of the Road and Rail Traffic Act of 1933 - 
in Great Britain has been to bring about a fairer basis of competition be- 
tween these two agencies of transport. And this has been accomplished, 
as you will see, in large part by giving to the railways a wider freedom 
in the making of rail rates. We may reasonably expect that our Motor 
Carrier Act of 1935 will likewise result in establishing more equitable 
conditions of competition between railways and motor vehicles. We are 
seeking to bring this about by establishing some uniformity and order 
with respect to tariffs for highway transport, a step which Mr. Nicholl, 
in the article to which I have heretofore referred, states is the next one 
that should be taken in Great Britain, and indeed must be taken before 
the question of co-ordinating the road tariff system and ‘the rail tariff 
system can seriously be approached. 

I hope you will agree with me that insofar as the law and regulation 
of transport are concerned, we in the United States ought not to overlook 
the experience in Great Britain, the provisions of the British statutes, 
the decisions of the British tribunals and their application in actual 
practice, and that we can well pause now and then to consider the ap- 
proach in Great Britain to these problems, problems that will largely 
remain common to both countries as long as they retain their common 
heritage of freedom and liberty and the rule of law. 





Qualifications of Applicants for Admission to 
the Interstate Commerce Commission Bar 


By Wusur LaRog, Jr., 
Chairman, Special Committee 
on Admission to Practice. 


HE Association has been cooperating with the Commission with a 

view to raising the standards for admission to practice. The Asso- 
ciation has gone on record as favoring an examination to test the quali- 
fications of applicants. The Commission has not looked with favor upon 
this suggestion, largely because the Commission’s jurisdiction is now 
so wide, and covers so many different ‘‘compartments,’’ that the Com- 
mission doubts whether it will be feasible to devise an examination that 
would be appropriate or adequate. 

It is generally realized, however, that there is room for improvement 
and that there should be a tightening of the requirements. There is also 
a general feeling that practitioners before the Commission have been 
too liberal in sponsoring applicants. At a recent conference between 
representatives of the Association and members of the Commission em- 
phasis was laid on the distinction between technical knowledge in a 
particular field and the qualifications required for advocacy. For illus- 
tration, a man may be a high officer of a railroad, or an executive of an 


industry, or superintendent of a trucking company, and he may be so 
expert in his particular line that he would make an ideal witness, and 


ce 


yet he may lack the ‘‘necessary legal and technical qualifications to 
enable him to render valuable service before the Commission.’’ 

It is very important to remember that an applicant must be some- 
thing more than an expert in his field. He must be sufficiently familiar 
with Interstate Commerce Law and procedure to enable him to counsel 
others and aid the Commission. The experienced traffic man, for ex- 
ample, who has become familiar with the Interstate Commerce Act and 
with the Commission’s rules, and who has kept himself informed regard. 
ing the more important decisions, may be reasonably competent to advise 
others with respect to their rights before the Commission. On the other 
hand, the fact that a man knows how to prepare exhibits and explain 
them, or that he is skilled in some field over which the Commission has 
jurisdiction, is not sufficient to qualify him. An applicant was recently 
endorsed for admission on the ground that he is an experienced manager 
of an airport, is thoroughly familiar with aviation problems, and is 
a man of good moral character. The Committee recommended against 
his admission because it was not shown that he possesses the necessary 
legal and technical qualifications to counsel others and aid the Commis- 
sion regarding the rights of parties appearing before it. 

The cooperation of all practitioners is earnestly requested in this 
matter to the end that such standards may be set up and maintained 
as will insure a bar that is competent to aid both litigants and the Com- 
mission in matters coming under its jurisdiction. 
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Education for Practice Before the Interstate 
Commerce Commission: I. 


Tt subject of education for practice before the Interstate 

Commerce Commission was discussed at length during the 
Sixth Annual Convention of the Association, at New York City, 
on October 23-24, 1935. The Journat herewith prints the 
report of the Committee on Education for Practice, and a part 
of the discussion thereon in substantial detail believing that 
most of the Association’s members are vitally interested therein. 
It will be continued in the next issue of the Journat. 


REPORT OF THE COMMITTEE ON EDUCATION 
FOR PRACTICE 
I 
REQUIREMENTS FOR ADMISSION TO PRACTICE 


The Association of Practitioners, at its annual meeting held in 
Chicago last October, for the third successive year approved a resolution 
of its Committee on Education for Practice recommending to the Inter- 
state Commerce Commission ‘‘that it adopt and put into effect a system 
of written examinations to test the fitness of applicants to practice 
before it.’ Departing however from the action of previous years in 
merely endorsing the recommendations of this Committee, the 1934 an- 
nual meeting instructed the Committee to take the subject matter up 
with the Commission ‘‘informally with a view to a discussion, and a dis- 
covery if possible as to how far by next year’s meeting the Commission 
is willing to go in respect of additional qualifications for practitioners.”’ 

As a result of the foregoing, the Association’s Executive Committee 
decided that the suggested procedure might well afford an opportunity 
to discuss, at the same time, certain other matters of mutual interest to 
this Association and the Commission. Accordingly, the President desig- 
nated the respective Chairmen of the Executive, Procedure and Eduea- 
tion for Practice Committees, along with the President, to wait upon the 
Commission. A conference was arranged and took place on June 20, 
1935 with Mr. Commissioner Meyer and Mr. Commissioner Aitchison. 
This particular report concerns itself only with so much of the diseus- 
sion as related to the position of the Association with regard to written 
examinations. Following the conference, a memorandum was forwarded 
to Commissioners Meyer and Aitchison, wherein appeared the following 
with respect to the recommendation of the Association as to the desir- 
ability of written examinations to test the qualifications of applicants 
for admission to practice before the Commission: 


“The Committee on Education for Practice has given a good deal 
of time and attention to the question of the qualifications of practition- 
ers. The Association at several of its annual conventions, following 
the recommendations of the Committee on Education for Practice, has 
adopted resolutions urging the Commission to put into effect a system 
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of written examinations to test the fitness of applicants for admission 
to practice before the Commission. 

It is significant that these committees have been composed of both 
lawyers and non-lawyers. The Commission does not now require ap- 
plicants for admission to practice to take a written examination, al- 
though it has heretofore advised the Association that where the exami- 
nation of the application and supporting letters from the sponsors lead 
to the opinion that the applicant does not possess the necessary technical 
or legal qualifications, it is the practice of the Commission to accord 
the applicant an opportunity to demonstrate his qualifications by written 
answers to questions which test the depth and breadth of the applicant’s 
knowledge of the law. 

It may fairly be said to be the sense of the Association that the 
standards required for admission to practice before the Commission 
should be raised. The question presents itself as to what method or 
methods could and should reasonably be followed that would in the end 
result in lifting the standards and qualifications of those who practice 
before the Commission. If certain broad standards were prescribed by 
the Commission, and made the subject of an examination to test the 
applicants’ qualifications, applicants for admission to practice would 
then know what preparation they must undergo in order to qualify as 
practitioners before the Commission. When the end is known, the task 
of fitting the best means towards that end, although there may be diffi- 
culties present, is at least clear-cut.” 


This was informally acknowledged by Mr. Commissioner Meyer as 
follows : 


“I have delayed a little replying to your letter of the 1st, addressed 
jointly to Commissioner Aitchinson and me, in the hope that he and I 
might have an opportunity to give full consideration to the suggestions 
contained in the memorandum which you transmitted. However, more 
urgent business has prevented our doing so. I am, therefore, merely 
sending you this acknowledgment, with the information that a copy 
of the memorandum has been circulated to each member of the Commis- 
sion. I wish to thank you for furnishing the copies. 

Perhaps I might add in a purely personal way that I believe the 
Association can be of substantia] aid to the Commission. I would like 
to mention the following as among the lines of possible activity which 
will be helpful to us. 

(1) To examine each application for admission to practice and 
report thereon to our Committee on Admissions. 

(2) At least one sponsor for the applicant should be a member of 
the Association of Practitioners. This is one way in which the stand- 
ards of the Association of Practitioners can be adhered to. 

As I have indicated above, these are merely personal suggestions 
on my part. As soon as Commissioner Aitchinson and I can give your 
memorandum more careful consideration, you will hear further from 
us.”’ 


As will be noted, a further and more formal reply has been promised 
but has not been received up to the date of this report. While the in- 
formal acknowledgment does not touch upon the question of written 
examinations, nevertheless considerable oral discussion was given this 
topic during the course of the conference. 

As will be seen, the instructions of the members assembled in annual 
meeting at Chicago have been carried out. While the Committee is not 
yet in a position to announce any tangible results, at the same time it 
is believed some progress has been made. Certainly the two Commis- 
sioners who received your Committee expressed their interest in the 
matter and the door is presumably open for further consideration. 
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In view of these further developments, your Committee regards it of 
the utmost importance that the Association continue itself on record in 
support of written examinations to test and determine the qualifications 
of applicants to practice before the Commission. Each year in all fields 
of professional endeavor the trend for better educational qualifications 
and for a better state of preparedness becomes more marked. This is 
true in medicine, law, accounting and, indeed, specialized practice before 
administrative tribunals. As an indication of the increasing importance 
of specialized practitioners before governmental tribunals one need only 
read an article devoted to this subject appearing in the American Bar 
Association Journal for May 1935 entitled ‘‘Lawyers and Practitioners: 
A Study in Contrast’’ by William H. Robinson. Articles of this char- 
acter are indicative of the trend referred to. The current literature 
abounds with discussion and suggestions calling for higher and im- 
proved educational standards on the part of those engaged in profession- 
al capacities. The ‘‘ Annual Review of Legal Education’’ of the Carnegie 
Foundation for the Advancement of Teaching, released in April of this 
year, traces the recent changes and the stricter requirements in connec- 
tion with present day bar admission requirements. Thus it will be seen 
that our Association is far from being alone in its efforts to raise the 
standards for those held eligible to practice before the Interstate Com- 
merce Commission. 

Accordingly, your Committee recommends the adoption of the fol- 
lowing resolution : 

RESOLVED, That the Association renew and reaffirm its recom- 
mendation of the preceding three years that the Association urge upon 
the Commission the adoption of a system of written examinations to 


test the fitness and qualifications of applicants for admission to practice 
before it. 
II 


Reapine List 


During the course of the conference with Commissioners Meyer and 
Aitchison, there was some discussion of the possible scope of written ex- 
aminations. This in turn led to a renewal of the suggestion that a com- 
plete bibliography or reading list of books and documents pertaining to 
Interstate Commerce Commission subjects would be highly desirable. 
Some two or three years ago, the Committee on Education for Practice 
undertook the preparation of such a list and, as a result, one or two 
suggested reading lists have been published in the Practitioners’ Journal. 
Periodical requests for information of this character are received by this 
Committee. As far as the present Committee is informed, there is no 
comprehensive reading list available to fill such requests. The Committee 
believes that it would be advisable to have on hand in the Association’s 
office a mimeographed list giving a complete bibliography on Interstate 
Commerce Commission topics. 

Commissioner Aitchison has always been very much interested in 
this matter and has indicated his willingness to co-operate with the Com- 
mittee in making up a reading list: This should prove of considerable 
value, not only in the event of the eventual adoption of written examina- 
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tions, but to facilitate the present efforts of many practitioners and 
applicants to increase their knowledge and familiarity with Commission 
procedure and Commission matters generally. 

It is assumed by your Committee that this endeavor on its part has 
the approval of the Association, and since the expense of mimeographing 
the contemplated reading list is relatively small, no specific authorization 
from the membership is requested at the present time. 


Ill 
EXAMINATION AND APPROVAL OF APPLICANTS BY ASSOCIATION 


Referring again to Commissioner Meyer’s informal letter of ac- 
knowledgment appearing in Section I, it will be recalled that one line of 
activity which Commissioner Meyer suggested would be helpful to the 
Commission was for the Association 

“to examine each application for admission to practice and report 

thereon to our Committee on Admissions.” 

Pursuant to the foregoing suggestion, the executive officers of the 
Association decided to give this a trial during the relatively short period 
remaining prior to the present annual meeting. It was recognized, of 
course, that the Association itself had not had an opportunity to con- 
sider and authorize such a plan. It was thought that a few months of 
experimentation might facilitate the Association’s consideration. The 
experimentation thus far engaged in has served to disclose certain im- 
portant aspects which merit careful consideration. It is hoped that a 
limited discussion herein of certain of the more important features will 
be helpful. 

First of all, such a plan naturally involves a considerable volume of 
additional work. Necessarily this devolves upon the office of our secre- 
tary, and particularly our executive secretary. Thus far the Commis- 
sion has preferred not to request applicants to execute applications in 
duplicate, the duplicate copy of which might be made available to our 
Association. It has been necessary for our executive secretary to go to 
the Commission Secretary’s office and copy off the names of applicants 
and their sponsors. This information must then be forwarded to some 
member of the Association with the request that he investigate each 
application and report thereon. It will be noted that Commissioner 
Meyer’s letter specifically suggested that the Association ‘‘examine each 
application.’’ Thus far the response of those members to whom such 
inquiries have been addressed has been reasonably satisfactory and co- 
operative. In many instances the members have sought to make a 
personal examination in connection with each application. In a number 
of cases the replies received have disclosed a personal visit or call upon 
the applicant. Where distances have precluded first hand investigations, 
the members have sought in other ways to investigate the particular ap- 
plications assigned to them. Wherever geographical conditions would 
permit, the inquiries concerning applicants were forwarded to the more 
active members of the Association who are familiar with the standards 
which the Association seeks to attain in respect to admission to practice 
before the Commission. The investigations for the most part appear to 
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have been thorough and the reports thereon were generally quite frank 
and candid. Obviously this facilitated to a very considerable degree the 
task of those responsible for indicating to the Commission the Associa- 
tion’s approval or disapproval. 

This leads to a second important consideration, namely, the pro- 
cedure to be employed in making the Association report, if it is decided to 
continue the present activity. 

Because of the close relationship of this matter to the efforts being 
made to improve the educational standards for admission to practice, the 
President of the Association directed the matter of applications to be 
passed upon by the Committee on Education for Practice. It was a case 
of either having the applications considered by this Committee, or some 
other standing committee, or else name a new committee to perform this 
function. Presumably for the short experimental period prior to the 
annual meeting the President preferred to have the matter undertaken 
by one of the existing committees. It will be readily apparent that any 
of the present committees undertaking this work would have considerable 
difficulty convening executive meetings of its membership. This is no 
less true of the Committee on Education for Practice, the members of 
which are scattered all the way from New York to New Orleans and San 
Francisco. Added to this difficulty was the fact that the Commission 
eould not defer action on applications for too protracted a period pend- 
ing our investigation. This necessitated very prompt action on the part 
of our executive secretary in getting the names of applicants and as- 
signing them to the particular members for investigation. Even though 
the members conducted their investigations very promptly, there was 
still the necessity of prompt action by the Association following receipt 
of the members’ reports. Consequently, it was virtually a necessity for 
the approval or disapproval to be decided upon by the Chairman of the 
Committee on Education for Practice without the benefit of counsel 
or advice from the Committee members. In doubtful cases efforts were 
made to have them considered also by the President and the Chairman 
of the Executive Committee. This, however, was not always possible in 
the limited time available. 

It was rather fortunate that many of the field reports of our mem- 
bers were so clearly favorable that no doubt existed as to the desirability 
of the Association recommending to the Commission approval of the ap- 
plication. However, in the few instances which did develop where 
adverse reports were in order, the Committee did not shirk responsibility. 

Such few negative reports as were in order raised still other diffi- 
culties. The principal ones were as to what form of negative report 
should be made and how far the Committee was warranted in disclosing 
the information upon which its failure to report favorably was based. It 
was concluded advisable, at least during the preliminary experimental 
period, and until the Association had an opportunity to discuss this at 
its annual meeting, that the Committee should not consider itself author- 
ized to make specific charges to the Commission. Where the investiga- 
tion had served to indicate doubtful qualifications under the Commis- 
sion’s existing admission requirements, the Committee’s report to the 
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Commission stated that the Association was ‘‘not prepared. to report 
favorably’’ on the particular application. Seven such adverse reports 
have been forwarded to the Commission and it is the understanding of 
your Committee that these particular applications are still pending be- 
fore the Commission’s Committee on Admissions. 

While the foregoing will disclose certain of the difficulties which 
are attendant upon this activity, at the same time your Committee is 
of the opinion that the plan is worthy of further trial. Presumably the 
Commission regards it as somewhat experimental just as does our Asso- 
ciation. While the activity thus far has extended over a relatively short 
period, at the same time it has demonstrated certain desirable potentiali- 
ties for mutual help and co-operation between the Commission and our 
Association. 

Your Committee recommends that the activity be continued for the 
ensuing year, at the end of which time the question can again be re- 
viewed and it can then be decided whether or not the plan should be- 
come a permanent one. 

However, during such further experimentation it is highly import- 
ant that a better plan be constituted within our organization to function 
on these applications. They should have the careful consideration either 
of a small committee of say three members, or of a sub-committee within 
the Committee on Education for Practice. In either case the personnel 
should be selected so as to permit of the holding of executive sessions 
with frequent regularity. In view of the number of applications which 
has been encountered during the brief trial period just ending, meetings 
for this purpose would probably be required at least semi-monthly. For 
this reason we believe the members of any such separate committee, or 
the particular group which might be designated within the Committee on 
Education for Practice, should all be located in Washington. This would 
greatly facilitate not only consideration of members’ field reports, but 
would facilitate also the making of the Association’s reeommendations 
to the Commission. Presumably, in this latter respect, provision might 
be made for personal contact which would be of considerable value, par- 
ticularly where adverse rather than favorable reports are under consider- 
ation. 

Accordingly, your Committee recommends the adoption of the fol- 
lowing resolution : 

RESOLVED, That the Association continue for the ensuing year 
the activity embarked upon by the Association as the result of the 
suggestion of Mr. Commissioner Meyer, whereby the Association causes 
to be made an examination of each application for admission to practice 


and a report thereon to be made to the Commission’s Committee on 
Admissions. 

FURTHER RESOLVED, That in order to facilitate the proper and 
expeditious discharge of the obligation entailed by such activity, the 
President be, and he hereby is, authorized to appoint either a separate 
Committee on Admissions to consist of not less than three nor more 
than five members, or, in the alternative, to designate on the Committee 
on Education for Practice a similar number, to be charged with the 
activity in question, all of whom so named shall reside in Washington 
or sufficiently nearby to permit the holding of regular meetings of said 
Committee. 
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IV 
SueGesTion THat at LEAST ONE SPONSOR BE MEMBER OF THIS 
ASSOCIATION 


Again referring to Commissioner Meyer’s informal letter, a further 
respect in which he suggests our Association might be helpful is as 
follows : 

“At least one sponsor for the applicant should be a member of 
the Association of Practitioners. This is one way in which the stand- 
ards of the Association of Practitioners can be adhered to.” 
Commissioner Meyer has accompanied the suggestion with a suc- 

cinct statement of the principal argument in its favor. Presumably those 
of the Commission’s bar who have seen fit to join our Association are in- 
terested in, and conversant with, the objects sought to be attained by the 
Association. Presumably they wish to see the Association attain its 
avowed standards. One tangible way in which this may be done, as 
Commissioner Meyer points out, is to stand sponsor for only worthy, 
qualified applicants. 

In addition to the foregoing considerations, there is the matter of 
the additional prestige which such plan would accord our Association. 
Your Committee is of the opinion that the Association should weleome 
suggestions such as this one which tend to foster and promote closer co- 
operation between the Commission and our Association. 

For these reasons, your Committee recommends the adoption of the 
following resolution : 

RESOLVED, That the proper officers of the Association be author- 
ized to express to the Commission the Association’s approval of the 
second suggestion contained in Commissioner Meyer’s informa] letter, 


namely, that at least one sponsor for an applicant to practice before 
the Commission should be a member of the Association of Practitioners. 


Respectfully submitted*, 


Epwin A. Lucas, Chairman 
A. G. T. Moore 

A. Henry WALTER 

LEsLIE CRAVEN 

CuHarRLEs E. Correrint 

E. E. WruuiaMson 

RicHarD W. BARRETT 
Irvine F. Lyons 

A. C. WELSH 


* The — report has been considered by the following Committee mem- 


bers: Messrs. Barrett, Craven, Moore, Lucas, Welsh and Williamson. No response 
has been had as yet from Messrs. Cotterill, Lyons and Walter. 

_ Of the six to consider the report, all approve the recommendation regarding 
written examinations; however, Mr. Barrett questions the advisability of pressing 
the matter further with the Commission at this time, whereas Mr. Craven urged the 
obtaining of a more definite expression of opinion from the Commission. 

_ The recommendations regarding the investigation of applicants by the Associa- 
tion and approving the suggestion that at least one sponsor “ a member of the Asso- 
ciation have the approval of the six Committee members except Mr. Craven who 
regards these proposals as unsound. 
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DISCUSSION OF REPORT 


Mr. Epwin A. Lucas: Mr. President, I could probably more appro- 
priately apologize for the Committee in not getting its report out in 
time so that it could be included in the JourNAL, and in view of the fact 
that it has just been distributed as recently as this morning and it is 
quite extended, I will not undertake to summarize it, but just refer to 
one or two considerations in connection with the topics. 

The Committee had assigned to it a new activity and that has very 
largely accounted for the increased content of the report over what has 
heretofore been the function of the Committee. That is particularly the 
part that has been labeled Roman numeral III in the report. I think, 
Mr. Chairman, it will facilitate matters if this is taken up in order, be- 
cause there may be some discussion under the different topics. 

The one that is under Roman Number [ has to do with the matter of 
written examinations. As all of you know, I am sure this Association 
has been on record for no less than three years in favor of written ex- 
aminations. Such recommendation has been made to the Commission each 
year as a consequence of the position so taken by the Association. Even 
prior to that it was hinted at in the first two reports of the Committee, 
so that I think the matter has been given very full consideration and 
there is probably very little discussion necessary about it now, except 
to this extent : 

The action last year in Chicago was that the Committee should not 
merely refer the recommendation to the Commission, but should go in 
person and present the matter to the Commission and discuss it, as it 
was said then, informally. The Executive Committee thought that it 
would be well to take up at the same time certain other matters, so that 
that was done. The Chairman of this Committee met with the Chairman 
of the Executive Committee, Mr. Smith, the Chairman of the Procedure 
Committee, Mr. Ballard, and with the President of the Association, in a 
conference with Commissioners Aitchison and Meyer. The matter of 
written examinations was quite fully discussed. 

Following the conference, which lasted forty-five minutes with both 
Commissioners, and then for an additional half-hour afterward with 
Commissioner Aitchison, a written memorandum prepared by Mr. Smith 
was presented to the two Commissioners that we met with. That 
memorandum, a part of it which pertains to the matter of written ex- 
aminations, is contained in the report here, together with Mr. Commis- 
sioner Meyer’s informal reply. 

The Committee felt that we had accomplished something in discus- 
sing the matter informally with the two Commissioners, and this recom- 
mendation is to the effect that we continue our position in favor of writ- 
ten examinations, although we have not had a formal reply from the 
Commission. 

I want to speak about the position of two members of the Committee. 
I think that all of the Committee on Education for Practice are in favor 
of this recommendation, that the Association continue on record in favor 
of written examinations. 


ee 
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In order that the views of at least two members of the Committee 
may be presented to you, I will move the adoption of the first part of 
the report, and then Mr. Craven, who is here, may care to address you. 
He lived with this subject very much last year and was very much in 
favor of the Committee following it up more vigorously than has been 
done. Judge Barrett, on the other hand, while in favor of our recom- 
mendation of continuing written examinations, thinks that we are prob- 
ably nagging the Commission, that it is somewhat of an irritant at the 
moment and that we probably ought to let it just lie dormant for a 
while. ° 

Now I don’t know, in view of Commissioner Aitchison’s remarks 
this morning, whether that should be done. I personally favor 
our continuing our position and probably adopting Mr. Craven’s sug- 
gestion of a little more aggressive action. In any event, Mr. Chairman, 
I move the adoption of the first resolution reading: ‘‘ Resolved, That the 
Association renew and reaffirm its recommendation of the preceding 
three years, that the Association urge upon the Commission the adoption 
of a system of written examinations to test the fitness and qualifications 
of applicants for admission to practice before it.’’ 

The motion was seconded — 
Mr. Elmer A. Smith assumed the Chair 

CHAIRMAN SmirH: Is there any discussion? 

Mr. Zwisster: Does that mean that is to be retroactive? Does it 
mean just anyone who wants to practice now, or all who are practicing? 

Mr. Lucas: The position of the Committee is that this is applicable 
for the future only. 

Mr. Curry: I feel probably anything I say here is a useless repeti- 
tion. I spoke at the last meeting and the meeting before on the question 
of examinations for practitioners before the Commission, and I may say 
in prefacing what I say here now, I wonder how many of us are con- 
sidering this from the standpoint of improving the Commission’s stand- 
ards and how many of us are considering it from the standpoint that we 
are already in, now let’s keep everybody else out who may compete 
with us. 

It seems to me that we are going a little far in asking for examina- 
tions for everyone who seeks to be admitted to practice before the Com- 
mission. I may be all wrong about it, but I can’t reconcile my own 
mind to the fact that a lawyer who has practiced before the highest court 
of the state in which he lives for more than three years past can be 
admitted on certification to the Supreme Court of the United States, and 
he can practice in that court without taking an examination. Now, why 
can’t a lawyer who is admitted to the highest court of the state in which 
he lives and who is in good standing be admitted to practice before the 
Interstate Commerce Commission? Is there anything so mysterious and 
so difficult as tc keep him out? Maybe so, but I don’t think it is any more 
difficult than many other things a lawyer has to deal with. 

A lawyer has to pass a course in college; in many cases it takes 
three or four years. He has to take a preliminary course of some sort. 
Then he has to pass the bar examination of the state. Now it seems to me 
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that that presents a prima facie case that he is qualified to handle mat- 
ters before such a tribunal as the Interstate Commerce Commission. 

You say, ‘‘ Well, isn’t it unfair to let the lawyers in and not let the 
non-lawyers in without examinations?’’ It has occurred to me as a sort 
of middle ground that the Commission might adopt what has been 
adopted by the Board of Tax Appeals and by the Treasury Department. 
I will say the Treasury Department first. They have a Committee of 
Enrollment and Disbarment. That Committee scrutinizes very carefully 
the applications of all those who desire to practice before the Treasury 
Department. It does not require examinations if the applicant is a 
lawyer or if the applicant is a certified public accountant, but if the 
applicant is neither of these, then he must take an examination. I talked 
to the Chairman of that Committee and he said that is an examination, 
too. It takes seven hours, and by the time that he gets the answers to 
that examination, he has a pretty good idea as to whether the applicant 
is fitted to practice or not. 

Also, that Committee requires that the applicant give reference to 
six persons who are acquainted with his reputation and who have had 
contact with him in his business and professional life. 

I should say this, further, that in the Board of Tax Appeals they 
allow only two classes to practice, lawyers upon certification of the 
highest court of the state in which they practice, that they have been 
admitted to practice before that highest court and that they are in good 
standing, and non-lawyers who are certified public accountants, no one 
else. 

It seems to me that if in our practice or if in our recommendations 
here we limit these examinations to only those who are not lawyers, who 
have been certified as in good standing by the highest court of the state 
in which they live, and certified public accountants who have likewise 
been certified, we would substantially protect the bar, or the practition- 
ers. Those who haven’t those qualifications would have to make out a 
ease. Those who have those qualifieations have made out a prima facie 
ease. 

I don’t know how you gentlemen would feel, some of you who have 
been practicing for years before the Commission, but I venture that 
some of you would feel a little irritated, a little irked, whether you 
are lawyers or not lawyers, at having to sit down and take a seven-hour 
examination, and I believe that the requirement that lawyers of standing, 
lawyers who fulfill the general requirements of an investigation, would 
be discouraged from practicing before the Commission and the Com- 
mission would lose the services of many eminent men who otherwise 
would practice before the Commission. Therefore, I again oppose the 
resolution. 

Mr. BurcHMoRE: I am very strongly opposed to this resolution as 
applied to the lawyers, and yet of course, it is obvious that you are setting 
up a distinction or a discrimination unless it is well founded in reason, 
when you make a rule non-applicable to lawyers and applicable only to 
laymen or non-lawyers. I tried in the last two years a eertain case 
that involved primarily a question of law. It was a case before the Com- 
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mission and an ex-President of the American Bar Association appeared 
on behalf of the opposing party and the examiner would not permit him 
to represent that party by ruling, because he said he had not been ad- 
mitted to practice before the Commission. Finally, upon my very 
urgent plea, he said, Well, he would overlook the fact that this ex-Presi- 
dent of the American Bar Association, in a proceeding involving pri- 
marily a question of law, had not been admitted to practice before the 
Commission. 

Now it oecurs to me that a very disinguished member of the bar 
desiring to appear in a matter before the Commission involving primar- 
ily matters of law, if you please, on the finance docket and other dockets 
that have nothing to do with rate problems, and where his skill or knowl- 
edge of technical matters before the Commission would be relatively 
unimportant, there would be presented a rather embarrassing question 
if the Commission had the rule he must be a member of the bar and he 
had to take a written examination, which probably he would be unable 
to pass, for special qualifications before the Commission. 

Yet, when we think of this distinction between lawyers and non- 
lawyers, be it always remembered that the lawyers have passed—that is, 
the lawyers of this country have passed—very difficult written examina- 
tions before they were admitted to the bar. Would there be any real 
discrimination if we limited this resolution to the non-lawyers? 

PRESIDENT CHANDLER: Sure, there would be. 

Mr. BurcuMoreE: Bearing in mind that every qualified non-lawyer 
applicant is already in, we would be setting up for the future a require- 
ment that non-lawyer members would be really qualified and indicate 
their qualifications by a written examination. I desire to be recorded 
as voting against this resolution if it be intended to apply to lawyer ap- 
plicants who have been admitted to practice and are in good standing 
in the highest courts of their states. 

On the other hand, I would be a little reluctant to put through at 
this time a resolution definitely restricting these provisions to the non- 
lawyer members without the benefit of study of that matter by the Com- 
mittee. 

Can we not put this matter over until the next annual meeting in 
some form which will not be construed as rescinding the previous action, 
but rather soft-pedaling the matter for further discussion and report by 
the Committee as to limiting this requirement to non-lawyer members? 
If it may be construed as not a revision but as a suggestion of further 
study, I urge that this resolution be voted down. 

PRESIDENT CHANDLER: I would like to say something on that, Mr. 
Chairman. Recently I was in a case with one of these lawyers that 
passed this examination and went through these long years of study, 
and he didn’t have brains enough to grease a wheel when it came down 
to the question that he was handling before the Commission. He was a 
lawyer, all right, he may have known the law, but when he went into this 
ease he went into it just like a criminal lawyer and that was his attitude, 


and as a matter of fact, that was his business, but he was qualified to 
practice. 
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I have had considerable correspondence with some of the members 
of that Committee. I believe Mr. Ballard is Chairman, and he sug- 
gested that the examination be made unitary, whatever that means. 
Now if you are going to examine the layman on law, why not examine 
the lawyer on rates? What is sauce for the goose is sauce for the gander. 
And furthermore, we have put this matter up to the Commission ever 
since we have been in existence, and the Commission has turned it down. 

I think this: That if we have got any definite suggestions as to the 
character of examination that the Commission ought to conduct, we 
ought to draw that examination up and submit it to the Commission to 
see what it thinks about it. We have been talking about examinations 
ever since we started this subject, and nobody has’ever come out with a 
concrete proposition as to just what kind of examination the non- 
lawyers, if you want to put it that way, should be subjected to. I sup- 
pose that all lawyers, or most of them, could pass on questions of law, 
but when it came down to the question of rates and traffic problems 
which are involved in most of these cases, there is very little law outside 
of the general principles of discrimination and prejudice and such as 
that, what is a reasonable rate, why they are far better qualified to 
handle it than the lawyers, and when you hire some of these lawyers 
you have to do the work for them. That is a fact. (Laughter) 

If we have got a concrete suggestion, let’s put it up to the Commis- 
sion, but let’s stop this academic discussion of having an examination 
without saying what the examination can be. I will tell you frankly, 
there are a lot of the lay prattitioners before the Commission that be- 
lieve that this proposition is merely for the purpose of barring the 
layman. I am in favor of killing the motion. 

Mr. DonnatLy: I want to ask a question. Is the report submitted 
unanimous on the part of the Committee? 

Mr. Lucas: I think I can safely say that it is, with this possible 
qualification. The note at the end indicates that six members of the Com- 
mittee have actually approved the recommendation. As I have stated, 
Mr. Craven has said that he felt that we should be much more vigorous 
about it, and as I say, Judge Barrett said we probably ought to let mat- 
ters drift along, but he was in favor of the recommendation. 

Since the report was sent out, which was about a month ago, Mr. 
Lyons, of San Francisco, has advised that he is in favor of it, and Mr. 
Cotterill replied in such a way that I think I am safe in saying that he 
obviously was in favor of it. The only one I have not heard from was 
Mr. Walter, whose office advised me that he was in Canada, would be up 
there for about three weeks, and we have not heard from him. 

While I am on my feet, Mr. Chairman, may I say this in partial 
answer to our President? When Mr. Garfield was Chairman of this 
Committee, there was outlined an agenda, so to speak, or a program of 
topics, as to which the Commission might, if they saw fit to follow our 
recommendations, follow the suggestions as to the scope thereof. That 
year there was considerable discussion as to whether it didn’t go a bit 
too far. I distinctly remember Mr. Fulbright saying that he, for one, 
could not pass that examination, and I will add myself as the second. 
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That year it was tabled. The following year, when Parker. McCollester 
was the Chairman of the Committee, the same suggested topics, but modi- 
fied, were put before this body and the matter was approved, so that we 
have at least on one occasion submitted to the Commission not only a 
recommendation for written examinations, but have indicated the pos- 
sible scope of them, and that scope among others, included rate and 
traffic matters, so that obviously lawyers, presumably, would be tested on 
those matters just the same as non-lawyers would be tested on enough of 
the legal principles involved to show that they at least have a proper 
foundation. 

Now I might say in response to Mr. Burchmore’s remarks, the only 
instance that I know of—and I am not sure of my ground here—but I 
believe that the patent office requires a written examination of every- 
body, be he lawyer or non-lawyer. I think that is correct. Certainly, 
the United States Supreme Court, in the case to which Mr. Commissioner 
Aitchison has referred on a couple of occasions, Goldsmith against the 
Board of Tax Appeals, lays down the proposition that each tribunal 
ean be the arbiter of the qualifications of its own members practicing 
before it.. That clearly gives the authority to the Commission to require 
written “examinations if they see fit to approve our recommendation. 
I personally think we ought to continue on record in favor of written 
examinations. 

Mr. Fuutsricnt: Mr. President, may I inquire if the motion before 
the house is upon the adoption of Subdivision 1 of the report? 

CHAIRMAN SmiTH: Yes, the resolution on page 3 of the mimeo- 
graphed report. 

Mr. Fuupricut: As I understood the purport of Mr. Chandler’s 
remarks, he is in favor of that resolution, but he wanted to go further. 
I didn’t know he was opposed to it. He concluded by saying he wanted 
to kill the proposition. 

Mr. Lucas: He wanted to kill Mr. Burchmore’s suggestion. 

Mr. Futsricut: I would like to address myself very briefly in sup- 
port of the motion to adopt this resolution and in the form that it now is. 
I fully recognize the merit in the particular suggestion given by illus- 
tration by my friend Burchmore. The Commission, after all, is the tri- 
bunal which must finally determine in any particular case whether it 
shall strictly apply its rule or shall make some relaxation thereof. 

We go before courts. Not so long ago I happened to be in a court 
in another jurisdiction. I was not admitted to practice in that jurisdic- 
tion, and yet the judge, having the power and the discretion of the court, 
in view of the circumstances, established there in a special pleading in a 
special case, heard me, and we tried the case without objection, and the 
ie of course, in a situation of that kind, could do the same 
thing. 

What we want as an Association, it seems to me, is the adoption of a 
principle, that principle being that the men who make it their business, 
or a part of their business, to practice before the Interstate Commerce 
Commission, shall be qualified to practice. Now I grant you that there 
are many branches of that practice, and for that very reason I think it 
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would be amiss for this Association to try to direct the Commission as 
to just what questions or what subjects should be covered. The law 
has changed since we last met. We have got a new part to the Inter- 
state Commerce Act. The Commission is going to have to modify its 
subjects and its examinations and its questions. They shouldn’t be the 
same. It will have to be the judge of it. The examination itself may 
not be all of it. There are the moral qualifications, the recommendations 
and other things that it now investigates. All of those-the Commission 
must give its consideration to. It must be and should be the best judge 
of what, in its opinion, would be a proper examination that would 
qualify a man to practice before it, whether in some particular division 
or in general practice. 

I wouldn’t favor—in fact, I am opposed, as the record shows, to this 
Association undertaking to define and tell the Commission exactly what - 
it should put in an examination to be prepared. Certainly, the Commis- 
sion ought to be able to judge of those things, and those matters may 
change as the law changes or as conditions change. 

Therefore, I say that this resolution is a proper approaeh to the 
matter now, and I hope that the Association will insist upon the Com- 
mission adopting this principle and making a start. 

I call your attention to the peculiar situation which is existing 
today almost throughout this country. There are persons who have no 
knowledge of the Interstate Commerce Act or the Motor Carrier Act, of 
the principles of law involved therein, or of the procedure of the Com- 
mission, going out and soliciting the representation of motor truck 
operators. I have in my pocket one that was sent me by an attorney 
down at Birmingham, just received a couple of days ago, in which he 
enclosed a form of contract that had been sent to some clients of his 
who operated motor trucks, a form of agreement by the Alabama Motor 
Carriers’ Bureau. He said he hadn’t been able to find out what that 
bureau was. For a consideration of $50 per year, among other things, 
they agree to represent the subseriber in any matters in which the sub- 
secriber may be concerned before the Interstate Commerce Commission, 
or any board that may be appointed by the Interstate Commerce Com- 
mission, upon the request of the subseriber. 

Those things are going on. I was informed that one request was 
sent into the Commission for fifty blank forms for application for 
license to practice before the Commission. They think the gates are 
down, and we know that the gates have been down too much, but be- 
cause they have been down and there are some people who have such 
license that ought not to have it, is no sign why we should permit or 
want that condition to continue. I say that if there ever was a time 
when the Commission needed to act and to act promptly, that time is 
right now, because what is going on in Alabama is going on all over the 
country. Director Rogers told me that he had heard of a number of such 
eases in different sections of the country. We are confronting a condi- 
tion right now of people who have not the remotest conception either of 
the ethies of our profession or of the principles of the law that they pro- 
pose to help administer by presenting the causes of clients to the Com- 
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mission, and they are going out and making wholesale personal solicita- 
tion and other solicitations to get people on their string. 

Some of them are just like the old-fashioned claim-shark. bureaus 
that went out and solicited cases to handle before the Commission, which 
was one of the evils that this Association was created in order to prevent, 
destroy. 

PRESIDENT CHANDLER: They didn’t succeed, did they? 

Mr. Fuupricut: Well, we have bettered the condition and the Com- 
mission has bettered the condition in the steps it has taken. It is a fight 
that we shall ever have to keep up. But I plead with you, gentlemen, not 
to turn this down merely because there might be some case where some 
lawyer has a special case that comes up, a special pleader, or to present 
some particular case. Certainly, the Commission could use its discre- 
tion just as the court uses its discretion in such cases. But that does not 
run counter to the principle, and I certainly hope that we will adopt it 
and that we will vigorously present this matter to the Commission, 
because unless the Commission can at least sit down and go through this 
matter with us thoroughly, and other matters of this kind, this Associa- 
tion might as well just disband and quit. (Applause) 

Mr. Epsert: I rise to support the Committee’s report wholeheartedly. 
While being desirous of adopting Mr. Fulbright’s remarks, if I may have 
the privilege of doing so, I would like to amplify slightly by say- 
ing that I think we in this Association have a somewhat distorted view, 
if I may say that respectfully, by reason ‘of the knowledge which we 
have that the lawyer members of this Association are members of this 
specialized bar and have a knowledge of the specialized practice before 
the Commission. Therefore, do we not sometimes fail to take into con- 
sideration, as Mr. Fulbright has said in other language, that there are a 
vast number of attorneys, some of whom are very eminent counsels of 
law in the country, who do not have this specialized knowledge that is 
necessary and desirable for practice before the Commission? I remem- 
ber one instance in which a former Attorney General of the State of 
New Jersey, a very prominent and well-known member of the legal pro- 
fession, said to me, after having attended a two-day hearing of the Inter- 
state Commerce Commission, ‘‘ Ebert, I realize that I know nothing about 
this and I am going to be big and broad enough to admit it.’’ I don’t 
think I am at all misquoting him or exaggerating the statement he made 
to me. 

Before concluding, I would like to refer, if I may, to what I think is 
one weakness in the statement made by Mr. Curry, with all due respect 
tohim. He referred to the practice of the Internal Revenue Department 
in admitting to practice certified public accountants. But I take it from 
what he said that the Internal Revenue Department will not admit to 
practice without examination all accountants. Now, is it not true that 
there have been established and well-defined standards which are requi- 
site to practice asa C. P. A.? Is there not a contrast between that situ- 
ation and that which exists in the Interstate Commerce Commission ? 

CHAIRMAN SmitH: I wonder if I might make some comments in 
view of the fact that I was a member of the Committee that conferred 
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with the Commission, on some aspects of what Mr. Fulbright has said. 
The question was raised there respecting examinations in our confer- 
ence, and the discussion was along this line, as Mr. Fulbright has sug- 
gested, that after all the examination isn’t to be the sole and only test. 
It is the Commission’s responsibility, and if the Commission ever insti- 
tuted examinations it would have to measure and weigh the results of 
the examination in the light of other facts respecting the applicant which 
were developed by the record. But as Mr. Fulbright suggests, there 
must, undoubtedly, in the end be some sort of standard by which to ap- 
proach this question, by which to measure it, and it does look as though 
some sort of a fair examination would in the end provide the best means. 

Mr. Commissioner Meyer raised the question whether we thought 
tricky examinations should be employed, and he said he didn’t know but 
what he might favor a fair examination. We of course suggested that 
under all circumstances the examination should be one that should be 
eminently fair and not designed to cover some trick questions. 

I think there is a good deal in what Mr. Fulbright says respecting 
casual employment. I think there is a difference between a man in 
Nevada, for example, who may represent some communities in an aban- 
donment case and that might be the only case that he might have, and 
a man who is every day making his living by appearances before the 
Commission in one branch of their work, either the rate work or finance 
work. I think there probably is to be some distinction drawn there. 

Mr. DonNALLY: At the risk of repetition, I do not know how much 
you gentlemen are informed about the situation in our particular dis- 
tricts in connection with this new branch of the law. You may be better 
informed than I am, but my information is exactly as Mr. Fulbright has 
stated it, and even more so, or worse, as we might say, that there is a reck- 
less sort of a heading in of a large number of both lawyers and non- 
lawyers to be accepted as practitioners for the sole purpose of helping 
out some motor truck carrier, and this means is only one of many that we 
might suggest to the Commission as a way of tightening up or keeping 
out those who are not fitted to practice before the Commission, and we 
certainly should support them to that extent. 

Mr. Ames: I would like to add one suggestion in favor of this 
resolution, based on personal experience. When the Commission first 
adopted the plan of having registration, it practically accepted for mem- 
bership anyone who applied. That resulted in this situation: A traffic 
manager for one company would have hanging on his wall a certificate. 
Two years later another traffic manager would come to me and ask me to 
recommend him for admittance and I would do so. He would be very 
politely turned down. His boss would see the other traffic manager with 
a certificate, and him with none, and he would draw a very odious 
comparison. 

Now I think, at this particular time, with this truck legislation in 
the front, we want to caution the Commission to avoid a repetition of 
that thing, and I think this written examination is a very effective way 
of doing it. I just point that out to you as a warning. If something 
like that is not done, you will have thousands of these fellows represent- 
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ing trucks; two years later a fellow fully qualified will be turned down 
by the Commission. I think this means of setting up the standard is a 
very good way to avoid that. 

Mr. Rosensaum: Isn’t it a fact that in many of the Federal courts, 
before a lawyer is permitted to practice before those courts, he is required 
to pass some sort of an examination? I understand that is the situation 
in the Federal courts in Missouri, and if that is the fact, why should 
there be any objection to a lawyer being required to pass an examination 
before he is admitted to practice before the Commission ? 

CHAIRMAN SmitH: I didn’t understand, Mr. Rosenbaum, that that 
is the case. 

Mr. Rosensaum: The Federal court at Kansas City has just re- 
eently established such a practice, and the Governor of Missouri, for 
example, got under the wire just the last day to practice before that 
court without being made to pass an examination. 

CHAIRMAN SmiTH: That is something new to me. 

Mr. ZwisstER: In New York, at least, there are no such require- 
ments. However, they do require that one should be admitted to the 
bar a certain length of time. I didn’t want to make that other distinc- 
tion between the lawyer and the practitioner. It seems rather ridiculous 
to me to say, but you can’t handle the same case on appeal in the District 
Court, Cireuit Court and United States Supreme Court. 

Mr. Noste: Mr. Ames’ experience with the Commission reminds 
me of a case which he was hearing in New York here some years ago, 
where one of New York’s leading attorneys was representing some large . 
interests. The hearing had proceeded for some day and a half, as I 
recall, when this leading attorney called his principal aside and in sub- 
stance said to him, ‘‘This is something new to me. I find that my expe- 
rience in practice does not cover this particular situation, and I must, in 
due honesty, tell you of it and withdraw from the ecase.’’ They then 
called on a man of other experience. 

Mr. Zwissler has spoken with reference to this particular situation 
of practice as against law. I doubt not that you attorneys would agree 
with me that it would be unwise for the states and the country at large 
to admit you to practice before them without both taking an examina- 
tion on the standards and the practical side of the law. In the first in- 
stance Mr. Zwissler speaks of we are dealing in substance with the prac- 
tical side of it. When we come into court, on the other hand, we are 
dealing with the legal side of it. 

I am very, very much interested in this subject, not because I alone 
am an I. C. C. practitioner, but because in the City of New York here I 
have the privilege and pleasure of instructing quite a large number of 
students in probably our largest school in New York here, and I am run- 
ning weekly into this whole situation. It was but last Monday night 
when one of my pupils came to me—he had graduated from the traffic 
management course and had taken a part of the advanced law course— 
and asked me if I would sign his application for admission to practice 
before the Commission. I refused him. It has been my practice, so far 
as signing those papers, to look very carefully into the situation and to 
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govern myself accordingly. I probably, if we are to talk on the further 
sections of this report, will take a few minutes to speak on my views 
along those lines, but I certainly feel that we should take a very strong 
position on this. The fact of the matter is, I personally feel that we, 
gentlemen, if we make a statement to the effect that we are not willing 
to make this thing retroactive, are making a mistake, because if we are 
so afraid of the whole thing ourselves, we ought to be mighty ashamed 
of ourselves. I personally would be very tickled to death to take an 
examination, both from the legal side of it and the practical side of it, 
to prove my worth to practice before the Interstate Commerce Commis- 
sion. I so take this opportunity of making myself clear of my position 
on it, and hope that the organization goes clearly on record for the 
continuance of its noble work along this line. 

Mr. EsHELMAN: It does seem to me that there is a certain amount 
of justice in requiring every man, be he lawyer or non-lawyer, to take 
an examination as to those things which his previous experience or 
qualifications have not shown him to be qualified with respect to. 

For instance, if the lawyer knows nothing about the Interstate Com- 
merce Act, or anything that is to be done under its administration, then 
perchance, he should take an examination on that. Likewise, the traffic 
man, if he has no general knowledge of the Act. Most of them have, but 
if he should not, certainly he should show to.the Commission that he has 
a sufficient knowledge to justify it in admitting him to the bar. 

Undoubtedly, the Commission’s practice is going to have a much 
broader scope than heretofore, and there will be the finance cases, there 
will be motor cases, there will be rate cases, cases of various sorts, and it 
isn’t at all likely that every practitioner will practice along each line, 
and it seems to me that the vital thing is that the man should be able to 
give some justification or assurance of his competency to practice the 
particular thing that he decides to do. 

Therefore, it would seem to me that the resolution as drawn is ap- 
propriate, where we simply recommend, you might say, appropriate ex- 
aminations, but I think that after all, the Commission must be the one 
to decide what is appropriate, considering the scope of its regulatory 
powers in cases, and in the next place, the one who can determine 
whether in any special cases any relaxation should be made. 

Mr. W. Y. Wrpman: I just want to say that I am very much in- 
terested in this resolution, particularly the discussion in regard to mak- 
ing exceptions in so far as attorneys at law are concerned. I don’t pro- 
fess to be a lawyer. I just passed the bar examination and get by with 
that. I do want to say this: If you want to make this Association an 
Association of members of the bar only, you can do so by amending 
your resolution so as to except the attorneys, because I do feel that you 
will have a great many resignations in your Practitioners Association if 
the resolution were amended in that form. I frankly don’t think that a 
lawyer, a member of the bar, has any God-given right to practice before 
the Commission simply because he is a lawyer. I can remember a case 
I tried before the Commission 15 years ago. I was at that time employed 
by the Northwestern Railroad and came to Washington. They had 
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hired some Washington attorney to handle the case. The examiner read 
the issues, asked the attorney for the complainant to proceed. 

The attorney read the complaint and was very much surprised that 
the examiner expected to have him make some further proof. I think 
that man should have had a little more knowledge of procedure before 
the Commission under the provisions of the Interstate Commerce Act. 

PRESMENT CHANDLER: (Having resumed the Chair) I under- 
stand Mr. Craven has something to say on that subject. 

Mr. Lestiz Craven: I had something to do with this subject be- 
cause I was Chairman of the Committee last year, and I am also a mem- 
ber of the committee this year. 

The only suggestions I have about this question are these: In the 
first place, the purpose of a Bar must be to establish standards. What 
is the use of having a Bar if you don’t have any standards? 

At the present there are no standards. A man can send in an ap- 
plication signed by two of his friends and then he is admitted. 

I examined the records last year, or had someone else do it, and it is 
a fact that no one has ever made application who was turned down— 

Mr. Cuype B. ArrcHison: Will you permit a statement on that? 
That statement is not correct. Just two statements are not sufficient. 
There have to be three sponsors in the first place. 

In the next place, it is not a fact that no one has been denied admis- 
sion, because many persons have, upon the suggestion of the Commis- 
sion, withdrawn their applications. 

Mr. CRAVEN: You interrupted me, Mr. Commissioner, before I 
finished my sentence. I was about to say that there were, as I remember 
it, 141 men who were members of the Commission foree—I don’t re- 
member the exact number, it is a substantial number—who made appli- 
cation, and who withdrew their applications, as I understand it, at the 
suggestion of the Commission. 

There was one other man who made application with reference to 
whose qualifications there was doubt expressed, and he withdrew his ap- 
plication. But I was told that the facts are as I have now stated them, 
were the facts as of the time the investigation was made, which was a 
year ago. Am I not right? 

Mr. Arrcuison: I can’t of course check the accuracy of all of your 
facts, but the fact is that many persons have either been denied admis- 
sion outright, or have withdrawn their applications, or their sponsors 
have withdrawn their application and automatically they have been 
treated as a withdrawal. 

Mr. Craven: I don’t know about this last year, but isn’t it a fact 
that up to last year those were restricted to Commission employees? 
I was told that. 

Mr. ArrcHIson: Commission employees are not encouraged to ap- 
ply for admission and never have been. 

Mr. Craven: They did apply, though, in large numbers. 

Mr. Arrcntson: I was not aware of that fact. 

Mr. Craven: I was so told. 

Mr. Arrcutson: I may say that their applications never came to 
the attention of the Committee on Admissions. 
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Mr. Craven: They were discouraged, and on account of that dis- 
couragement withdrew. 

I say, therefore, that there are no standards, and that it is possible, 
obviously, for men who are not qualified to become admitted to this Bar 
where they are vouched for, and it is simple to have them vouched for by 
three men, as a consequence of which we have a Bar without, I would 
say, standards. 

Now if there are standards, they are certainly very low. 

If you take seriously the threat of the Wagner Bill—and many 
people do—it would seem that the best way to encourage action of that 
sort would be to have a continuation of this situation, and further, it 
seems to me that there is not any reason, looking at it from the stand- 
point of the good of the general situation, why we should not follow here 
the trend which has been followed through the Bars of the courts of the 
country, of setting reasonable standards by which admission shall be 
judged. 

The thought that such a suggestion is motivated by a desire to ex- 
clude competition and to keep men from coming into the field, I think, 
is entirely erroneous. I haven’t talked to anyone here who is suggesting 
this movement, with the thought that by that process we will take unto 
ourselves selfishly this field. I think that is pure nonsense. 

Thus far we have never gotten down to cases, I mean, with refer- 
ence to the determination of what these standards should be. That is, 
if you review the work of previous committees up to this point in the 
discussion of this matter, there never has been any encouragement offi- 
cially from the Commission, and the question therefore has not been, 
What shall the standards be, but whether there shall be standards. As 
far as I know, and I base this on my examination of the files of the com- 
mittee, no one has ever gotten down to the brass tacks of working out 
how this problem should be concretely solved. 

It is something which of course bears study. Suggestions have 
been made here this morning with reference to the giving of examina- 
tions to men who appear perhaps occasionally in particular fields as, 
for example, lawyers who come in before the Commission in this group 
of re-organization cases which now will be an important kind of 
litigation. 

Those are not questions that we are called upon to solve here be- 
cause, for one thing, we haven’t considered them, but it is a sort of thing 
which a committee should consider, and go to the bottom of. 

As I understand it, that is the purpose of this resolution. Per- 
sonally, I think the resolution should be passed. 

PRESIDENT CHANDLER: Any further discussion ? 

Mr. W. La Roe: I have given a good deal of thought to this mat- 
ter, and I am very deeply concerned about it. I am simply astounded by 
the statement just made that we have no standard. I am not in a posi- 
tion to challenge that statement, but I feel very deeply that if that state- 
ment be true, we might almost as well disband because certainly the 
primary purpose of our Bar is to keep the standard up. 
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I regret very much a certain feeling which I think I can sense on 
the part of some lawyers that it might be just as well if they enjoyed all 
the business and there were not any traffic men in the fold. 

I regret equally deeply a feeling which I think exists on the part of 
some of the traffic men that the lawyers may be desirous of monopoliz- 
ing the field. 

It seems to me that everyone of us agrees that our primary objective 
is to keep the standards as high as possible, and if it be true that we have 
no standard it is something that all of us had better take to heart, and 
take to heart in a very serious way, and when I say that I include the 
Interstate Commerce Commission. 

There are certain things that seem to me unmistakably clear. The 
first, at the risk of repetition, is that there must be a standard and it 
must be as high as practicable. 

The second is that so long as we have an Association in which law- 
yers and traffic men are cooperating, and so long as the Commission 
recognizes, as I hope it always will, the right of both classes to practice, 
any standard that is set up must be such as to avoid any discrimination 
whatsoever as between lawyers and the traffic men. 

A third proposition which I think we must give thought to in a 
practical way, is that the Commission probably will not at this stage 
require written examinations. I am not a foe of the written examination 
or of any other reasonable standard, but I do believe, based on personal 
talks with some of the Commissioners, that they see grave difficulty in 
the way of a written examination. They have asked me what kind of an 
examination I would give to Newton D. Baker, and while it might seem 
that Newton D. Baker should not hesitate to take an examination if he 
wants to practice, nevertheless the fact brought out by Mr. Commissioner 
Aitchison this morning, that there are so many departments of the Com- 
mission’s work that it is difficult, to say the least, to devise an examina- 
tion—again let me say that I am not opposing the principle of the writ- 
ten examination; I am now addressing myself simply to the practical 
difficulty of making it effective. 

It necessarily follows from that, I think, that a heavy and definite 
responsibility rests upon this Association to police and control this situ- 
ation to the limit of its ability. It is by far the most important matter 
that we have on our agenda. It is so important that without it we might 
just as well disintegrate. 

In the report that has been circulated there is some reference to the 
practical difficulty of policing it. It makes no difference how great the 
practical difficulty is, it must be done. The standard must be kept up, 
and I can think of no other way at the present time unless the Com- 
mission will adopt the written examination. 

IT ean think of no substitute for effective policing by this Bar on a 
basis that will keep the standard up without discriminating between the 
lawyer and the traffic man. And I think that we should have a com- 
mittee—perhaps we already have—that should carefully take up every 
case that applies for admission to this Bar, and take a definite stand on 
It, and I cannot believe that the Interstate Commerce Commission will 
take lightly our recommendations in the premises. 
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If it develops that the Commission does take it lightly and that men 
are admitted over our protest, we shall then at least know where the 
onus lies in this important matter, and we shall rest in confidence that it 
does not lie with us. 

But I believe that every man who applies for membership should be 
subjected to an inquiry by this Association. I do not think we should 
continue our policy of putting the main onus on the Interstate Com- 
merce Commission by suggesting plans to it which it deems impracticable 
for any reason. 

I do think we should insist to the Commission that it must co- 
operate with us in keeping the standards high. The statement that we 
have no standard is just simply an admission of utter failure. 

I cannot help just making the observation for what it is worth that 
the mere fact that a man is a lawyer does not stamp him as eligible to 
practice before the Commission. It seems to me that a man who does not 
know the Interstate Commerce Act, a man who would not know a pro- 
portional rate if he saw one, a man who would not be able to give the 
slightest definition of what a proportional rate is, is far less equipped 
to practice than a man who has had years of traffic experience and years 
of experience before the Commission. 

I am going to say just one more thing that perhaps will be better left 
unsaid, but I am saying it in the interest of frankness. There are many 
times when a man who wants to practice before the Commission controls 
considerable traffic and considerable business. I was talking only this 
morning with a man from the West, and there are similar situations in 
the East, where he depends for his livelihood upon the traffie men in his 
immediate locality. 

When they apply to him to act as sponsor, and he turns them down, 
he has automatically lost a client. If he is admitted to the Bar he sets 
himself. up in competition with his sponsor. 

We must face the practical difficulty that the pressure brought to 
bear upon the practitioner to admit traffic men and lawyers to member- 
ship is extremely heavy, and even if all of us have confidence in the 
integrity of our colleagues and in our own integrity, we would not be 
frank if we did not admit that difficulty. I know of at least one good 
friend that I have converted into an enemy, and it is not very pleasant 
to contemplate. 

That pressure is present and I do wish that we might have some sort 
of a standard set up that would serve as a criterion in that matter, aside 
from the question of individual sponsorship. 

Mr. President, I am not addressing myself to opposition to the idea 
of written examinations. I should probably vote for it if the question 
came up, but I cannot avoid the definite impression that the responsi- 
bility rests upon us to police this thing in the first instance, and to police 
it in an effective way no matter how hard the job is, and if we cannot do 
it let’s admit our failure and quit. 


(T'o be continued in the December JouRNAL. ) 
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Current Commerce Law Literature.* 


RECENT LEGAL PERIODICAL ITEMS IN THE 
FIELD OF COMMERCE LAW. 


By C. A. Miuuer, 
General Counsel, The American Short Line Railroad Association 
CONSTITUTIONAL LAW 


‘Delegation of Legislative Power’’ by Theodore W. Couzens. 33 
Wash. L. Rev. 512-544 (February, 1935). 


**Is The Delegation of Rate-Making Power to the Interstate Com- 
merce Commission Unconstitutional?’’ by Karl Knox Gartner,’4 Geo. 
Wash. L. Rev. 26 (November, 1935). 

DEPRECIATION 

**The Interest of Public Ratepayers In Depreciation’’ by Edwin (. 

Goddard. 48 Harv. L. Rev. 721-747 (March, 1935). 
DISCRIMINATION 


‘Discrimination Between Places Under Section 3 of the Interstate 
Commerce Act’’ by D. Philip Locklin. 42 Journal,of Political Economy 
613-640 (October, 1934). 


Inguries To INTERSTATE RAL PASSENGERS 


“‘The Applicability of Federal Rules of Decision in State Courts in 
Suits For Injuries To Interstate Rail Passengers.’’ Note, 30 Illinois 
Law Review 373-386 (November, 1935). 


INTERSTATE COMMERCE 
‘“‘That Commerce Which Concerns More States Than One,’’ by 
Robert L. Stern. 47 Harv. L. Rev. 1335-1366 (June, 1934). 
INTERSTATE COMMERCE COMMISSION 


‘Cooperation Between The Interstate Commerce Commission and 
The State Commissions In Railroad Regulation’’ by Martin L. Lindahl. 
33 Mich. L. Rev. 338-397 (January, 1935). 


“‘Powers of Interstate Commerce Commission Over Air Transporta- 


tion’’ by R. Granville Curry. 6 Journal of Air Law 94-109 (January, 
1935). 


JupiciaL Review or I. C. C. Decisions 


“Administrative Action As A Prerequisite of Judicial Review.’’ 
Note, 35 Col. L. Rev. 230-246 (February, 1935). 


See, also, ‘‘Mandamus.”’ 


* For sgn notes on this subject see | I. C. C. Practitioners’ JourNnat, 229 


(March, 1934) and 2 I. C. C. Practitioners’ JourNAL, 279 (March, 1935). 
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MANDAMUS 


‘‘Mandamus to Compel Assumption of Jurisdiction.’’ Note, 35 Col. 
L. Rev. 600-601 (April, 1935). 

‘*Control of the Interstate Commerce Commission by Mandamus”’ 
by Clarence A. Miller, 4 Geo. Wash. L. Rev. 118 (November, 1935). 


RAILROAD REORGANIZATIONS 


‘‘Railroad Reorganization Under Section 77 of the Bankruptcy Act 
—New Legislation Suggested’’ by L. B. Wehle. 44 Yale L. J., 197-234 
(December, 1934). 

RatLroaD RETIREMENT ACT 


‘*Validity of Railroad Retirement Act’’ by B. D. Fischman and 
N. Lifshutz. 6 Air L. Rev. 72-81 (January, 1935). 

‘‘The Commerce Clause As Authority For The Railroad Retirement 
System.’’ Note, 23 Geo. L. J. 285-292 (January, 1935). 

‘*Regulation of Interstate Commerece—Due Process of Law’’ by J. L. 
Blais, 15 Boston Univ. L. Rev. 116-123 (January, 1935). 

‘*Railroad Retirement Pension Act of 1934.’’ Note, 44 Yale L. J. 
292-318 (December, 1934). 

RAILROADS 


‘‘Railroad Revenue Problems As Affected By The Decline In 
Traffic.’’ 48 Harv. L. Rev. 1382-1400 (June, 1935). 


Rate REGULATION 


‘*Power of Interstate Commerce Commission To Set Rates To Avert 
Rate War.’’ Note, 35 Col. L. Rev. 619-620 (April, 1935). 


‘*Revitalizing Rate Regulation’’ by P. M. Berkson. 9 St. John’s L. 
Rev. 332-359 (May, 1935). 
REPARATION 
‘*Proof of Reparation Claims’’ by Harry C. Ames. 2 I. C. C. Prae- 
titioners’ Journal 294-297 (April, 1935). 


TRANSPORTATION OF Convict-MaApDE Goops 
‘**Validity of Statute Prohibiting Interstate Shipment of Products 
Not Intrinsically Deleterious.’’ Note, 12 N. Y. U. Law Quar. 529-530 
(March, 1935). 


‘*Validity of Federally Enabled State Regulation of Commerce in 
Convict-Made Goods.’’ Note, 35 Col. L. Rev. 778-780 (May, 1935). 


Additional Quarters Leased for I. C. C. 


The Colored Masonic Temple, 10th and U Streets, N. W., in Wash- 
ington, has been leased by the Government for the use of the Interstate 
Commerce Commission. This is a five-story building containing about 
40,000 square feet of usable floor space. It will be remodeled and ready 
for occupancy sometime in January. It is understood that the Bureat 
of Motor Carriers will be moved to this building. 








W ash- 
rstate 
about 
ready 
pureall 


Supreme Court Amends Federal Equity Rule 
No. 7014 


Federal Equity Rule No. 7014, applicable in cases where it is sought 
to review orders of the Interstate Commerce Commission, has been 
amended by the Supreme Court to read as follows: 

‘In deciding suits in equity, including those required to be heard 
before three judges, the court of first instance shall find the facts 
specially and state separately its conclusions of law thereon; and, in 
granting or refusing interlocutory injunctions, the court of first instance 
shall similarly set forth its findings of fact and conclusions of law which 
constitute the grounds of action. 

‘*Such findings and conclusions shall be entered of record and, if an 
appeal is taken from the decree, shall be included by the clerk in the 
record which is certified to the appellate court under rules 75 and 76.’’ 





Personals 


Edward F. Lacey, has been appointed Executive Secretary of the 
National Industrial Traffic League, as of November 18, 1935, to succeed 
Joseph H. Beek, retired. 





Documents for Distribution 


Rules of Practice before the Bituminous Coal Commission, one of 
the newly organized agencies of the Government are available to members 
at 10¢ per copy to cover the cost of postage. 

Summary of Provisions of the Federal Social Security Act Relating 
to Federal Old-Age Benefits and Federal Employment Taxes—Federal 
Grants to States—Unemployment Compensation—will be mailed to mem- 
bers upon receipt of 10¢ in stamps to cover mailing. 


A statistical analysis of 31 reorganizations of Class I railways 1914- 
1933, inelusive, has been prepared by D. Philip Locklin in the Bureau of 
Statistics of the Interstate Commerce Commission and recently released 
through the offices of the Commission, although the study has not been 
formally adopted or approved by the Commission. This analysis appears 
to be a comprehensive study of this subject. A limited number of copies 
are available to members upon receipt of 10¢ to cover the cost of mailing. 





National Industrial Traffic League Will Move 
Offices to Washington 


Following action taken by the Executive Committee, a Committee 
has been appointed to make arrangements to move the offices of the 
League to Washington, D. C. It is anticipated that this will take place 
m the very near future. 











Commissioner Lee Discusses Administration of 
Motor Carrier Act 


}eaaecagie gy William E. Lee, in an address before the 
Convention of the Eleven Western States, held under the 
auspices of the Truck Owners’ Association of California, at 
Oakland, California, on December 6th, said that the Motor Car- 
rier Act of 1935 has laid on the shoulders of the Interstate Com- 
merce Commission one of the biggest and most. difficult jobs 
which has ever come its way. Some excerpts from his address 
follow: 


‘‘The Motor Carrier Act, of 1935, has laid on the shoulders of the 
Interstate Commerce Commission one of the biggest and most difficult 
jobs which has ever come its way. Federal regulation of the railroads 
was a slow development, beginning in a rather modest way in 1887 and 
not reaching its culmination until 1920, and there may be some doubt 
whether it reached it then. In the Motor Carrier Act, however, we are 
given all at once the task of regulating in a very comprehensive manner 
a form of transportation, hitherto unregulated by the Federal Govern- 
ment and which, although it is in its infancy, spreads over every foot 
of the country and is already of immense proportions. Not only that, 
but it is a very different kind of transportation, in many ways, from 
any which the Interstate Commerce Commission has heretofore regulated, 
and those differences are not only mechanical, or otherwise of a physical 
character, but they extend to the manner in which the transportation is 
conducted and the type of operators who conduct it.’’ 


Books on Motor Carrier Act 


The following books dealing with various phases of the 
Motor Carrier Act, 1935, have just been published: 


Mouvunpro’s Notes oN Moror Carrier Act, 1935. Published by 
C. B, Guthrie Tariff Bureau, 1150 First Street, N. W., Washington, D.C. 
Price $2.00 per copy. 


FepEerRAL Motor Carrier Reeutarion. By Parker MecCollester and 
Frank J. Clark. Published by the Traffic Publishing Company, 100 
Sixth Avenue, New York City. Price $4.00. 


LEGISLATIVE History of Moror Carrter Act, 1935. By Warren H. 
Wagner. Obtainable from H. C. Cecil, 711 Investment Building, Wash- 
ington, D. C. Price $2.75. 








Indexes to Journals 


Separate indexes for Volumes I and II of Tue JourNAL accompany 
this issue. This will enable members to bind their copies of THE JourNAL 
in separate volumes, with all the material therein readily accessible. 
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United States Supreme Court Cases 


By Cuarence A. Mier, General Counsel, 
The American Short Line Railroad Association 


At its session on November 11th, the Supreme Court of the United 
States handed down seventeen opinions covering twenty-two cases. Dis- 
senting opinions were recorded in eight out of the seventeen cases. In 
four cases the decisions were by a 5-to-4 vote. 

No. 9—Atlanta, Birmingham & Coast R. R. Co. v. United States, 
Et Al. This case was on appeal from the United States District Court 
for the Northern District of Georgia, and involved the validity of the 
order of the Interstate Commerce Commission in Accounting For Capi- 
tal Items (In Re Atlantic Coast Line R. R. and Atlanta, Birmingham & 
Coast R. R.), 201 I. C. C. 645. In its order the Commission fixed the 
amount of the reorganized railroad’s ‘‘Capital Stock Account”’ and its 
“Road and Equipment Account.’’ The carrier claimed the valuation 
made by the Commissjon is arbitrary, unreasonable, unsupported by the 
evidence and contrary to the evidence, and that it is void because it 
ignores elements of value of property for rate-making purposes and 
reproduction value. 

The Supreme Court agreed with the District Court which had, in 
dismissing the bill of complaint, declared that it was unnecessary to pass 


upon the soundness of the ground taken by the Commission. The lower 
Court had said : 


‘We do not discover any breach of law in arriving at the value. 
As a finding of fact it is binding in this Court. In either view of the 
transaction of reorganization, the figure set up by the Commission in the 
attacked order is unassailable.’’ 


The Supreme Court added : 


‘This Court is without power to weigh the evidence. Virginian Ry. 
v. United States, 272 U. S. 658, 665. The report of the Commission (201 


I. C. C. 645-671) makes it clear that there was ample evidence to support 
its finding and order.’’ 


At its session on November 25th, the only interstate commerce cases 
decided were: 

Nos. 549-550—Chesapeake & Ohio Ry. Co., Et Al v. United States, 
Et Al, and United States, Et Al v. Chesapeake & Ohio Ry. Co., Et Al. 
This was a suit to restrain the enforcement of an order of the Inter- 
state Commerce Commission, made February 7, 1935, relating to rates for 
the transportation of coal from mines in Kentucky and West Virginia, 
respectively, and requiring the establishment of rates, as described, in 
order to remove an undue prejudice found to result from existing rates. 
(See 201 I. C. C. 165 and 206 I. C. C. 445.) Upon the hearing by the 
United States District Court for the Southern District of West Virginia 
the injunction was denied and the bill of complaint dismissed, but a 
restraining order was entered staying the enforcement of the Commis- 
sion’s order pending appeal to the Supreme Court. (See 11 Fed. Supp. 
558.) The railway company and the intervening shippers appealed from 
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so much of the decree as denied the injunction and dismissed the bill of 
complaint, while the United States, the Interstate Commerce Commis- 
sion and others appealed from that part of the decree which stayed the 
enforcement of the Commission’s order. 

In a per curiam opinion, the Supreme Court agreed with the con- 
clusion of the District Court that the order in question was sustained by 
the findings of the Commission acting within its statutory authority, and 
that these findings were adequately supported by evidence. The decree 
denying the injunction and dismissing the bill of complaint was affirmed, 
the Court citing Texas & New Orleans R. R. Co. v. United States, 295 
U. 8. 395. 

In view of the disposition which the Court made of the case, it 
declined to pass upon that portion of the decree which stayed the enforce- 
ment of the Commission’s order, citing Virginian Ry. Co. v. United 
States, 272 U. S. 658. 





Railroad Retirement Investigation Commission 
Appointed 


g~wweres Roosevelt has appointed three members of the 
Railroad Retirement Investigation Commission, created by 
the Railroad Retirement Act of 1935, to study the question of a 
retirement plan for railroad employees. In making his appoint- 
ments the President disregarded the recommendations of the 
Association of American Railroads and the Railway Labor 
Executives. He appointed the following to the Commission: 

Walter H. Pollak, of New York City. He is a lawyer, and has served 
as Special Assistant to the Attorney General, as Counsel for the- New 
York State Housing Commission, and argued the Scottsboro Case in the 
Supreme Court of the United States. 

Charles M. Ray, a lawyer, who is now Counsel for the City of St. 
Louis. He has been a member of the Missouri House of Representatives, 
a delegate to the Democratic National Convention in 1924, and a Demo- 
eratic candidate for the United States Senate. 


Dr. Frank J. Warne, an economist, of Washington, D. C., who has 
been a statistician for various Railway Labor organizations. 


The other members of the Commission are Senators Brown, of New 


Hampshire; Murray, of Montana; and Capper, of Kansas; Representa- 
tives Crosser, of Ohio; Vincent, of Kentucky, and Michener, of Michigan. 





Motor Carrier Records Must Not Be Destroyed 


Division Five of the Interstate Commerce Commission, on December 
2nd, issued an order directing that none of the existing or future records, 
accounts, memoranda, documents, papers, or correspondence described 
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in Section 220 of the Motor Carrier Act of 1935 of any motor carrier 
or broker subject to the provisions of the Act shall be disposed of pend- 
ing the future order of the Commission. It further directs that all such 


documents must be kept for inspection by agents of the Commission 
when called for. 





Coordinator Discusses “What is Ahead 
in Transportation” 


[* AN address before the Annual Conference and Banquet of 
the Associated Business Papers, Inc., at the Waldorf Astoria 
Hotel, in New York City, on December 2, 1935, the Federal Co- 
ordinator discussed ‘‘What Is Ahead In Transportation.’’ 
He said, in part: 


“While the changing conditions in transportation have in many 
ways been of great benefit to the country and promise still greater bene- 
fit for the future, not all of the results have been good. There is a prob- 
lem here, to get rid of the results which are evil and to preserve and 
multiply those which are good. I believe that we are making progress 
with this problem, and it may be expected that this trend in the right 
direction will continue. 

“The chief trouble has been that the new conditions have created 
great waste of one kind or another. The supply of transportation facili- 
ties has grown so rapidly that it has much exceeded the demand, and this 
has been true, not only of transportation in general, but of every kind of 
transportation. In consequence, competition has gone beyond normal 
and wholesome bounds. Each form of transportation has reached out 
for business which it could not handle economically, poaching in fields 
where it did not belong. In the pursuit of traffic, rates have often been 
cut below sound levels, so that many carriers have been impoverished. 
Labor and the public safety have suffered from these conditions, as well 
as owners and investors. The immediate advantages ‘to shippers have 
been enjoyed to a greater degree by big business than by smaller con- 
cerns. An instability and an uncertainty in both rates and service have 
developed which in the long run are hurtful to business conditions. 

“‘For the railroads, these conditions have greatly aggravated the 
effects of the depression, which would have been serious enough in any 
event. Their ability to secure capital funds from private sources has 
very largely been destroyed. It has been necessary to resort to Govern- 
ment loans, and there have been definite limits to these. Many compa- 
nies have gone into receivership or bankruptcy. Security holders and 
employees have both suffered greatly. The inability of the railroads to 
buy the goods which they needed has helped to prolong the depression. 
If they were able to buy what they ought to have, it would greatly pro- 
mote business prosperity. 


“‘No way has ever been found, anywhere in the world, to correct such 
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conditions except by Government help. What we all want, of course, is 
a system of transportation for the Nation which will furnish the best 
possible service as cheaply as is consistent with fair treatment of labor 
and with earnings which will support adequate credit and the ability to 
expand as need develops and to take quick advantage of all improvements 
in the art. This system of transportation must be in the hands of reliable 
and responsible operators whose charges for service will be known, de- 
pendable, and reasonable, and free from unjust discrimination. These 
ends cannot all be attained without Government help. Wise public regu- 
lation, well administered, will not restrain enterprise and initiative, but 
will curb the abuses which now and then stand in their way. It is of 
advantage, not only to the general public, but to employees, investors, 
and managements. 

‘*In the past few years there has been a growing tendency to realize 
this fact. Regulation of highway motor carriers, when first proposed, 
was regarded by many as a mere device to protect railroads against un- 
wanted competition, but the Motor Carrier Act which became law last 
summer, and provides for such regulation, in the end had the support, 
not only of the railroads and their employees, but of the national asso- 
ciations of the motor bus and motor truck operators and many shippers. 
T expect to see this tendency continue.’’ 





Motor Carrier Forms 


To date the following forms have been released by the 
Bureau of Motor Carriers of the Interstate Commerce Com- 
mission: 


B.M.C. 1—Property carrier application under grandfather clause. 
2—Passenger carrier application under grandfather clause 
3—Designation of Statutory Agent. 
6—Application for registration (to be used by motor carriers 

operating wholly within one State, under State certifi- 
cates, but transporting interstate commerce). 

B. M. C. 11—Application for contract carrier operations instituted since 
July 1, 1935 (for passenger carriers). 

B. M. C.12—Application for exemption of carriers engaged in trans- 
portation of passengers in interstate or foreign commerce 
solely within municipal areas. 

M. C. 15—Notice of filing of application and designation of Agent. 

M. C. 16—Notice of filing of:application for exemption (carrier en- 
gaged in transportation of passengers wholly within 
municipal areas). 

B. M. C. 18—Application for determination of status, under Section 203 
(b) (8), of Motor Carrier Act, 1935, of carriers engaged 
in local interstate transportation of property. 

B. M. C. 19—Notice of filing of application on Form B. M. C. 18. 


B. 
B. 





